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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seq.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seqg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). These statutes are now administered by the War Food 
Administration created by Executive Order No, 9334, April 19, 1943 
(8 F. R. 5423). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of both the Agriculture Decisions and court de- 
cisions will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office. 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 775) 


In re INTERNATIONAL Darky COMPANY, CAPITOL DAIRY COMPANY, WESTERN DAIRY 
CoMPaNny, HuNpING Dairy Company. AMA Doc. Nos. 41-2, 3, 4, 5. Decided 
November 13, 1944. 


Classification and Pricing of Milk Where Standardization is Involved— 
Reconciliation of Sales with Receipts 


Where petitioners, milk handlers under Order No. 41, standardized milk down- 
ward and the order contained no specific provisions for classifying and 
pricing milk where standardization is involved, it is held: (1) the market 
administrator had authority to deal with the problem because the order 
required the classification and pricing of petitioners’ milk; (2) since pe- 
titioners concede the propriety of classifying and pricing as Class I the 
fluid milk disposed of and classifying and pricing in Class II and III 
amounts of milk determined on the basis of the average butterfat content 
of milk received from producers, the only issue is whether credit for the 
resulting excess of sales over receipts should be at the Class III price 
allowed by the market administrator or $1.40 per hundredweight claimed 
by petitioners; and (3) the Class III credit is preferred because it is 
more in line with the classification and pricing provisions of the order 
than the $1.40 per hundredweight, and it has not been shown to be illegally 
discriminatory or otherwise not in accordance with law. 


Mr. Thomas B. Gilmore, of Chicago, Illinois, for petitioners. Messrs. Frank 
A. Gallagher and John J. Toohey, and Mrs. Mary Connor Myers for Office 
of Distribution. Mr. Earl J. Smith, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Admiéinis- 
trator. 
PRELIMINARY STATEMENT 

These are proceedings under the Agricultural Adjustment Act 
(1933), as amended and as reenacted and amended by the Agricul- 
tural Marketing Agreement Act of 1937 (7 U.S.C. 601 et. seg.). The 
petitioners are handlers of milk subject to regulation under Order 
No. 41,1 regulating the handling of milk in the @hicago, Illinois, Milk 
Marketing Area, and they appeal in these proceedings (consolidated 
for convenience) from certain actions of the market administrator, 
the officer who administers the order. 

On June 28, 1943 (2 A.D. 141), some of petitioners’ complaints 
were disposed of but a new hearing was ordered with respect tq 
petitioners’ protests against the market administrator’s methods of 
classifying and pricing petitioner’s milk. The controversy arises as 
a result of petitioners’ practice of standardizing milk downward, 
that is, reducing the butterfat content of milk distributed as fluid 
milk below that of milk as received from producers. A new hearing 
was held on November 29, 1943, before Earl J. Smith, presiding 
officer. Briefs were filed by petitioners and by the Dairy and Poul- 
try Branch, Office of Distribution. The presiding officer issued a 


'The order effective at the time of the events concerned in this proceeding appears in 7 CFR, 
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1939 Supp., 941.0 et seq. 
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& 
report recommending that the relief requested be denied. Excep- 


tions were filed and oral argument was held before me in Chicago, 
Illinois, on July 26, 1944. 

At the hearing, Francis J. Spachman testified for International 
Dairy Company, Irving E. Berlow for the Capitol Dairy Company, 
Lowell D. Oranger for the Hunding Dairy Company, and Irving 
Weinstein for the Western Dairy Company. Herbert H. Erdmann, 
acting market administrator, and Albert E. Hussey testified on behalf 
of the Dairy and Poultry Branch, Office of Distribution, in support 
of the methods protested. There was also introduced in evidence, 
by agreement, a statement from A. W. Colebank, former market 
administrator, now in the armed services. 

There isn’t must dispute over the facts and these appear under 
the heading “Findings of Fact.” The nature of the dispute is also 
explained under that heading. 


FINDINGS OF FACT 

1. Petitioners, International Dairy Company, Capitol Dairy Com- 
pany, Western Dairy Company, and Hunding Dairy Company, are 
all corporations organized and existing under the laws of the State 
of Illinois, and for the period pertinent here were handlers subject 
to the provisions of Order No. 41, regulating the handling of milk 
in the Chicago, Illinois, Marketing Area. 

2. During the period September 1939-June 1940, petitioners 
standardized milk downward, that is, the fluid milk distributed by 
them was of a lower butterfat content than that of the milk pur- 
chased by them from producers. This practice was permitted by the 
local health authorities. For petitioner, International Dairy Com- 
pany, the monthly average butterfat tests of milk received from 
producers ranged from 3.503 percent in June 1940 to 3.886 percent 
in November 1929. For each of the months involved, the Class I 
sales of International averaged 3.5 percent butterfat content except 
September 1939, when the average was 3.4 percent. For Capitol 
Dairy Company, the monthly average tests of producers’ milk ranged 
from 3.646 percent in June 1940 to 3.932 percent in January 1940. 
Its Class I sales for each month involved averaged 3.4 percent. For 
Hunding Dairy Company, the monthly average tests of producers’ 
milk ranged from 3.52 percent in June 1940 to 3.9 percent in Jan- 
uary 1940. Its Class I sales averaged 3.5 percent for each month 
of the period except September 1939, when they averaged 3.4 per- 
cent. For Western Dairy Company, the monthly average butterfat 
tests of producers’ milk ranged from 3.436 percent in June 1940 to 
8.666 percent in October 1939. Its Class I sales averaged 3.4 percent 
for each month involved. 
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3. The pertinent provisions of Order No. 41 are as follows: 


“Sec. 941.4 Classification of milk. (a) Basis of Classification. All milk 
purchased or received by a handler from producers, associations of pro- 
ducers, and other handlers, including milk produced by him, if any, shall 
be classified by the market administrator in the classes set forth in para- 
graph (b) of this section. 

“(b) Classes of Utilization. The classes of utilization of milk shall be 
as follows: 

“(1) Class I milk shall be all milk disposed of in the form of fluid 
milk, and all milk not accounted for as Class II milk or Class III milk. 

“(2) Class II milk shall be all milk, except skimmed milk, disposed 
of in the form of flavored milk and flavored milk drinks, all milk used 
to produce cottage cheese, and all milk used to produce cream which is 
disposed of in the form of cream (for consumption as cream), ice cream, 
and ice cream mix. 

(3) Class III milk shall be all milk used to produce a milk product 
other than one of those specified in Class II, and all milk accounted for 
as actual plant shrinkage, but not to exceed 2 percent of the total receipts 
of milk from producers... .” 

“Sec. 941.5 Minimum prices. (a) Class prices. Except as set forth 
in paragraph (c) of this section and subject to the location adjustment 
set forth in paragraph (b) of this section, each handler shall pay, at the 
time and in the manner set forth in Sec. 941.8, for milk purchased or 
received from producers by such handler at any plant, platform, or load- 
ing station located not more than 70 miles from the City Hall in Chicago, 
not less than the following prices: .. .” 

“Sec. 941.7 Determination of uniform prices to producers. (a) Com- 
putation of Value of Milk for Each Handler. For each delivery period 
the market administrator shall compute, subject to the provisions of 
Sec. 941.6, the value of milk for each handler which was purchased or 
received from producers by (a) multiplying the quantity of such milk 
in each class by the price applicable pursuant to Sec. 941.5, and (b) adding 
together the resulting values of each class. 

“(b) Computation and Announcement of Uniform Prices. The market 
administrator shall compute and announce the uniform price per hun- 
dredweight of milk for each delivery period in the following manner: 

“(1) Combine into one total the respective values of milk computed 
pursuant to paragraph (a) of this section, for each handler who made 
the reports pursuant to Sec. 941.3(a) for such delivery period; 

“(2) Add the amount of the location differentials applicable pursuant 
to Sec. 941.8(g); 

“(3) Add the amount of cash balance in the producer-settlement fund; 

“(4) Divide by the total quantity of milk represented in the computa- 
tions pursuant to paragraph (a) of this section; .. .” 


“Sec. 941.8 Payment for milk. (a) Time and Method of Payment. On 
or before the 15th day after the end of each delivery period each handler 
shall pay each producer, for milk purchased or received during the deliv- 
ery period, an amount of money representing not less than the total value 
of such milk, at the uniform price per hundredweight, computed pursuant 
to Sec. 941.7(b) and subject to the butterfat differential and location ad- 
justments set forth in this section... .” 
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“(f) Butterfat Differential. If any handler has purchased or received 
from any producer, during any delivery period, milk having an average 
butterfat content other than 3.5 percent, such handler, in making the 
payments pursuant to paragraph (a) of this section to such producer, 
shall add for each one-tenth of 1 percent of average butterfat content 
above 3.5 percent not less than, or shall deduct for each one-tenth of 1 
percent of average butterfat content below 3.5 percent not more than, 
4 cents per hundredweight... .” 


4. Order No. 41 became effective September 1, 1939. When pe- 
titioners’ accountants prepared their reports to the market adminis- 
trator, they were puzzled as to the methods to be used since the order 
did not contain speci ic directions to be followed when milk was 
standardized. The market administrator did not have a de ‘nite and 
final answer immediately. After consideration of the situation over 
several months, after consultation with handlerg in the market and 
university authorities, and after approval of the Dairy Section, 
Agricultural Adjustment Administration, United States Department 
of Agriculture, the market administrator employed the following 
procedure: (1)° The amounts of milk sold as fluid milk were classi- 
fied as Class I milk, (2) the milk equivalents of the Class II and 
Class III sales were determined on the basis of the average butter- 
fat content of the milk received from producers, and (3) any com- 
puted excess of sales over receipts from producers was reconciled 
by crediting the excess at the Class III price. The Class III credit 
was selected in the belief that the credit would have to be at a price 
for a class of milk set out in the order, and Class IIT was chosen as 
the class price which would tend to effect the most uniformity in 
costs of milk to handlers. Petitioners concede the propriety of steps 
(1) and (2), but insist that the credit for the excess should be at 
the rate of $1.40 per hundredweight since they contend that they 
paid producers direct at this rate for butterfat in excess of 3.5 per- 
cent, and that it was this extra fat used in standardization which 
resulted in the excess of sales over receipts. The Class III credit, 
for the period involved, ranged from $1.102 to $1.292 per hundred- 
weight. 

CONCLUSIONS 

The proceedings present a very intricate and difficult problem in 
milk accounting and economics. Finding 3 shows that Order No, 41, 
at the time involved, contained no provisions designed specifically 
to handle the difficulties arising out of standardization. Neverthe- 
less, section 941.4 of the order required the classification of a// milk 
handled by petitioners, section 941.5 required petitioners to pay the 
minimum class prices for milk purchased or received from produc- 
ers, and section 941.7 required the market administrator to compute 
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“the value of milk for each handler which was purchased or received 
from producers by (a) multiplying the quantity of such milk in each 
class by the price applicable pursuant to section 941.5, and (b) add- 
ing together the resulting values of each class.” 

The order prescribed the classiiication and pricing of petitioners’ 
milk. Therefore, the situation is not one in which the exercise of 
any administrative activity in connection with the problem must fail 
for lack of power or authority. The only question is how were the 
classification and pricing to be accomplished? After careful study 
and deliberation, the procedure described in Finding 4 was adopted. 
We do not think it necessary to discuss exhaustively the various 
alternative procedures that might or might not have been possible. 
Petitioners concede the propriety of the procedure employed except 
that they claim a credit at the rate of $1.40 per hundredweight for 
the excess of sales over receipts, instead of a credit at the Class III 
price. The $1.40 credit claimed is based upon the theory that, under 
the accounting procedure used by the market administrator, the 
excess of sales over receipts was Class I milk of approximately 3.5 
percent, and that the butterfat in the excess was the butterfat in 
excess of 3.5 percent received from producers on which petitioners 
were required to pay a premium of 4 cents a point under section 
941.8(f). So, we have for decision only the narrow issue as to which 
of the two rates of credit should prevail. 

It is seen from Finding 3 that neither credit is specifically author- 
ized by the order. In such a dilemma, we can only attempt to 
ascertain which is closer to the provisions and objectives of the order. 
Examining petitioners’ claim, it is immediately evident that the 
excesses of sales over receipts in the case of a// petitioners for a// 
months of the period were not caused by standardization of milk 
down to 3.5 percent. For example, throughout the period involved, 
Western Dairy Company standardized below 3.5 percent and for 
September 1939 and June 1940, the average test of its producers’ 
milk was below 3.5 percent. So, in the months that Western stand- 
ardized below 3.5 percent, the excess that might be attributable to 
standardization below 3.5 percent did not contain butterfat on which 
butterfat premiums had been paid. Similarly, how could Western 
Dairy Company have paid producers direct in the way of butterfat 
premiums for the butterfat in the excess of sales over receipts for 
September 1939 and June 1940, when the average tests of its pro- 
ducers’ milk were below 3.5 percent? Petitioners’ theory does not 
stand up for a// the excess of sales over receipts for which they claim 
a credit of $1.40 per hundredweight. 

In addition, there is a serious obstacle to the acceptance of peti- 
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tioners’ theory as authorized by the order even for the excess that 
might be attributable to the standardization down to 3.5 percent. 
As the order was written, there is no connection between the butter- 
fat differentials direct to producers under section 941.8(f) and the 
classification and pricing of milk under sections 941.4, 941.5, and 
941.7. The values of milk which handlers must pay are based upon 
utilization and are determined by the latter provisions. The butter- 
fat differentials apply to all the milk of individual producers and 
are added to or subtracted from the uniform or blended price. If, 
then, a credit more in line with the classification and pricing pro- 
Visions than the butterfat differential can be ascertained, this should 
be preferred. 

As shown by the record, computed excesses of sales over receipts 
may occur for a number of reasons other than standardization. Some 
of these are utilization of uninspected milk, the adding of water, 
errors in producers’ weights and tests, and errors in butterfat tests 
of milk and products distributed. But even in so-called standardiza- 
tion, which is all that is involved in these proceedings, an excess 
might come about as the result of adding purchased skim to pro- 
ducers’ milk, by using skim from the handlers’ own operations, either 
in separating milk and selling cream or manufacturing butter, cheese, 
etc., or by using low test milk for bottling and high test milk for 
separation or manufacturing. Under the classification provisions 
of section 941.4, all milk disposed of as fluid milk is Class I but the 
milk required to be classified Class II or Class III is the milk used 
to produce the Class II or Class III product. It is easy to see, then, 
how an excess of sales over receipts could be arrived at where a han- 
dler used skim milk from his own operations to standardize fluid 
milk because the whole milk from which the skim came could be 
classified as Class II or Class III milk, and the skim milk would also 
be classified as Class I when added to producer milk and sold as 
fluid milk. The same results would seem to follow when skim milk 
was purchased or when cream was skimmed off producer milk. So 
that, generally speaking, there is a real or imaginary volume of 
skim milk, depending upon the circumstances, that is classified and 
priced twice under the procedure, once as Class I and once as either 
Class II or Class III, and therefore some sort of adjustment was 
considered to be in order. Reconciliation of sales with receipts in 
these instances would seem to be necessary as an adjustment in 
pricing. But the pricing provisions of section 941.5 are not broken 
down into butterfat and skim used in the various classes. The prices 
are for milk used in the various classes. Therefore, any credit, as 
far as the provisions of the order are concerned, would have to be 
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at the Class II or the Class III price. In an attempt to have a uni- 
form rule for all handlers and one which would achieve more uni- 
formity in pricing than a Class II credit, or a Class II credit for 
some handlers and a Class III credit for other handlers, depending 
upon their operations,’ the Class III credit was adopted for all han- 
dlers and applied even for standardization below 3.5 percent. Obvi- 
ously, this solution of the problem should be favored over the $1.40 
credit claimed. At least, it is one worked out within the frame- 
work of the classification and pricing provisions of the order, which 
is not the case with the $1.40 per hundredweight credit. 

In arriving at the views expressed above, we have kept in mind 
the decisions in Barron Coop. Creamery et al. v. Wichard, 140 F. 
(2d) 485* (C.C.A. 7th, 1944), and in Addison et al. vy. Holly Hill 
Fruit Products, Inc., 64 S. Ct. 1215 (1944). We have also examined 
our own decision in /n re Middletown Milk & Cream Co., Ine. 
3 A.D. 84. These decisions struck down as invalid administrative 
activity considered to be beyond the powers granted the adminis- 
trative officer. Certainly no one disagrees with the view that it 
would have been preferable, as was done in the order effective July 
1, 1940, to have the order spell out specific steps to take in classify- 
ing and pricing milk that would take care of. the standardization 
problem. But where the order prescribed classification and pricing, 
where the methods employed are not contested* except as to the rate 
of credit for the excess of sales over receipts, and where the credit 
used has more color of authority or power than the credit contended 
for, we do not see why the decisions mentioned should be controlling 
here. 

Petitioners also urge that the Class III credit brings about a seri- 
ous competitive disadvantage, is not equitable and is not in accord- 
ance with law. The gist of their arguments in this connection is 
that, unless the $1.40 per hundredweight credit is used, petitioners 
will pay, taking into consideration butterfat premiums to producers, 
slightly more for their Class I milk distributed than the han- 
dler who sold the same volume of milk of the same butterfat con- 
tent without standardization. One petitioner, Western Dairy Com- 
pany, unlike the others complains that it paid more for its cream, a 
Class II product, than cream shippers not standardizing. Petition- 


2It can be demonstrated that a credit at the Class II price would mean a lower cost to a 
standardizing handler than a non-standardizing handler for fluid milk, or cream, depending 
upon which costs are compared. as ‘ 

*With respect to only one petitioner, Hunding Dairy Company, has it been shown that skim 
milk was purchased from another handler. There is some ambiguity in the record as to 
whether the pricing for Hunding was done in accordance with the usual practice of the mar- 
ket administrator, at least followed at a later period, of charging back to the first handler the 
Class I price for skim used in standardization. We do not feel called upon to attempt to 
resolve this ambiguity because petitioners have conceded the propriety of classifying and pric- 
ing petiticners’ fluid milk sales as Class I. (Transcript of hearing, p. 27.) 


*3 A.D. 692.—Ed. 
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ers did not choose to put in the record data as to their own uses of 
milk other than Class I and the evidence offered to show a “penalty” 
upon standardization consists of hypothetical illustrations. 

It may be true that in some instances a handler standardizing 
would pay slightly more, if butterfat premiums to producers are 
taken into account, for the Class I milk distributed by him than a 
non-standardizing handler would pay for the same quantity of milk 
of the same butterfat content. But can we immediately assume 
without proof that such a result is illegally discriminatory as to the 
standardizing handler? A handler receiving milk from producers 
that is of a butterfat content higher than the standard or average 
has always paid a premium for the extra fat. Because the handler 
may not sell milk at the same butterfat content as that received but 
increases the amount of milk available for distribution as fluid milk 
by reducing the butterfat content, does not in ttse/f mean that he 
should pay no more for his fluid milk than a handler distributing 
the same amount without standardization. The question would seem 
to be an economic one which can only be answered by exploration 
of all the factors such as transportation costs, types of operation, 
etc. As far as the requirements of “uniform prices” in section 8¢(5) 
of the act are concerned, these apply to “prices” and not to “costs” 
and the minimum prices fixed are specifically subject to differentials 
for various purposes which include butterfat premiums. Petition- 
ers’ operations are different from those of a non-standardizing han- 
dler and we do not think that the act makes it necessary that their 
costs for milk come out ewact/y the same as if the standardized milk 
came from producers and was used without standardization. See 
Waddington Milk Co., Inc. v. Wickard, 140 F.(2d) 97 (C.C.A. 2d, 
1944) .* 

ORDER 

The relief requested is denied and the petition is dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


*3 A.D. 685.—Ed. 
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ROCKDALE CREAMERY CORPORATION 


(A. D. 776) 


In re ROCKDALE CREAMERY CORPORATION, AMA. Doc. No. 27-58. Decided No- 
vember 15, 1944. 


Order of Dismissal Based on Withdrawal of Petition 


Since petitioner withdrew its petition, without prejudice, the petition is 
ordered dismissed pursuant to the rules of practice under the act. 


Mr. J. G. L. Molloy, of New York, New York, for petitioner. Mr. Glen J. Gifford, 
Presiding Officer. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER OF DISMISSAL 

On July 11, 1942, the petitioner, Rockdale Creamery Corporation, 
New York, New York, filed a petition under Section 8¢(15)(A) of 
the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 601 
et seq.). Petitioner complained of reclassifications of milk it han- 
dled in 1941 by the market administrator under Order No. 27, which 
regulates milk handling in New York City (7 U.S.C., 1940 Supp.. 
Part 927). On September 18, 1942, the petition was determined to 
be in proper form under section 900.52(c) of the rules of practice 
then in effect (9 CFR, 1941 Supp., Part 900). Glen J. Gifford. 
Office of the Solicitor, was designated to act as presiding officer by 
the Associate Solicitor on October 31, 1944..The presiding officer 
set a hearing for November 15, 1944, in New York. of which J. G. LL. 
Molloy, New York attorney, was notified. On November 12 Mr. 
Molloy filed a letter stating that the petitioner withdrew its petition 
without prejudice. On the following day the presiding officer cer- 
tified the matter to this office, where this order has been prepared. 

Section 900.53 of the applicable rules of practice (7 CFR, Cum. 
Supp., Part 900) provides that the Secretary may dismiss the peti- 
tion if the petitioner wishes to withdraw it. Accordingly, the peti- 
tion herein is dismissed. 


(A. D. 777) 
In re Piutiip Conen. P&S Doc. No. 1639. Decided November 1, 1944. 


Suspension of License—Records—False Entries 


Respondent's license as a live poultry dealer is suspended for 15 days for 
making false entries in his records and keeping the resulting inaccurate 
records, and respondent is ordered to keep full records correctly disclos- 
ing all transactions in his business. 


Mr. Rogers N. Robinson for complainant. Mr. Philip Cohen, of Wiscasset, 
Maine, pro se. Mr. Leonard 0. Carson, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted by a complaint of 
the Office of Distribution, the complainant, issued on June 27, 1944. 
The respondent, Philip Cohen, Wiscasset, Maine, licensed as a live 
poultry dealer in Boston and New York, was charged with having 
made false entries in his records of amounts received for poultry on 
three occasions in 1943, Respondent answered, stating that he had 
subsequently recorded the additional amounts received for the poul- 
try, and requesting an oral hearing in Boston. 

A hearing was held in Boston on August 10, 1944, before an exam- 
iner, Leonard O. Carson, of the Philadelphia office, Office of the 
Solicitor, Department of Agriculture. Rogers N. Robinson, of the 
same office, appeared for complainant, and respondent appeared in 
person. Respondent admitted that his records did not correctly 
reflect the three transactions at the time, but said that, for income 
tax purposes, before the close of the year he entered in his rcords 
an amount of cash received but not yet recorded. He said that he 
lived 200 miles from Boston and had made a number of trips to Bos- 
ton in this connection, that his business was now very small, and that 
in view of the circumstances he thought leniency should be shown him. 


After the hearing, complainant filed a suggested order, recom- 
mending suspension of respondent’s license for 15 days, an order 
that he cease and desist from willfully making false entries, and that 
he be directed to keep full records concerning both cash and credit 
sales. In his report, filed on September 15, 1944, the examiner pro- 
posed a similar order. Although it does not appear in the record, 
it is stated in both the suggested order and the examiner's report 
that respondent experienced difficulties with the Office of Price Ad- 
ministration in connection with the transactions involved here. 

When the time for excepting to the examiner’s report expired 
without any exceptions having been filed, the record was submitted 
to this office, where this decision has been prepared. 


FINDINGS OF FACT 

1. At all times material herein respondent was licensed as a dealer 
in live poultry at Boston, Massachusetts, a city designated as sub- 
ject to the poultry provisions of the act (9 CFR 204.2). 

2. On April 20, 1943, respondent recorded in his records that he 
received $3,661.60 from Cambridge-New England Live Poultry Com- 
pany, Boston, in payment for live poultry, but he actually received 
$4,193.60. 

8. On May 12, 1943, respondent recorded in his records that he 
received $1,953.67 from Beacon Live Poultry Company, Boston, in 


__ 


payment for live poultry, but he actually received $2,253.67, 
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4. On May 18, 1943, respondent recorded in his records that he 
received $1,977.90 from Beacon Live Poultry Company in payment 
for live poultry, but he actually received $2,227.90. 

5. On December 29, 1943, respondent recorded receipt of $1,450 in 
cash, representing the unrecorded parts of the receipts mentioned 
above, and other cash receipts. 


CONCLUSIONS 

Making the false entries in his records, and keeping the resulting 
inaccurate records, constitute violations of sections 401 and 402 of 
the act (7 U.S.C, 221,222), authorizing suspension of respondent’s 
registration under section 505 (7 U.S.C. 218d). The entry mentioned 
in Finding 5 would not appear to correct the inaccuracies, as it does 
not appear that the sum entered was allocated in the records to these 
transactions, but even if all inaccuracies had been corrected, they 
did exist for some time. For his violations, respondent should he 
ordered to keep full records, and his registration should be sus- 
pended for 15 days, as recommended by complainant and the exam- 
iner, and consented to by respondent by his failure to except to the 
examiner’s report. 


ORDER 

Respondent shall keep records correctly disclosing all transactions 
in his business, including the true amounts he receives for live 
poultry. 

Respondent’s registration is suspended for 15 days, beginning on 
the effective date of this order. 

Copies hereof shall be served,on respondent by registered mail or 
in person and on the Office of Distribution. Except as to service, 
this order shall become effective on the 30th day after its date. 


(A. D, 778) 


In re Coney ISLAND Pouttry CoMPANY, Inc. P&S. Doc. No. 1616. Decided 
November 8, 1944. 


Licenses—Oral Argument—Substantive Evidence—Full Hearing 


Argument requested by applicant for a license as a dealer in live poultry 
denied because substantive evidence necessary to applicant’s case to show 
its fitness for a license could not be supplied by oral argument, but as 
the applicant may not have been fully heard as to operating without a 
license, proceeding is remanded to the examiner for further hearing. 


Mr. James A. O’Donnell for complainant. Mr. Louis Horwitz, of Brooklyn, 
New York, for respondent. Mr. Leonard O. Carson, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
ORDER REMANDING PROCEEDING 
This is a proceeding under the Packers and Stockyards Act, 1921 
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(7 U.S.C. 181 et seg.), instituted on April 10, 1944, by a complaint 
issued by the Office of Distribution. It was alleged that Coney 
Island Poultry Company, Inc., had applied for a license as a dealer 
in live poultry in New York City, but was not entitled to it because 
the information submitted with the application was insufficient to 
show that it was financially able to meet the obligations it would 
incur as a licensee. The applicant answered, claiming that the in- 
formation was sufficient to show it entitled to a license, but stating 
that it would produce further data to show its financial ability at 
or before an oral hearing, which it requested. 

A hearing was held in New York on July 24, 1944. When the 
hearing opened, James A. O’Donnell, attorney for the government, 
asked that the complaint be amended to allege that the applicant 
was unfit for license because it had operated without one. Thereupon 
Louis Horwitz, attorney for the applicant. requested the adjourn- 
ment provided by the rules of practice in case an amendment adds 
new matter to the complaint. The government withdrew the motion 
to amend, and the examiner denied the requested postponement. 
Testimony was then heard to the effect that the applicant did not 
have the amount of free working capital required of a licensee, but 
had engaged in business since August 1943. The applicant’s presi- 
dent said he could obtain enough money to meet the requirements in 
60 days. 

After the hearing, the applicant suggested an order that it be 
given 60 days to meet the financial requirements. The government 
suggested that a license be denied because the applicant did not meet 
the financial requirements and was finfit for license because it had 
operated without one. On September 15, 1944. the examiner issued 
his report, proposing a decision similar to that suggested bv the gov- 
ernment. No exceptions were filled within the 20 days allowed for 
excepting, but thereafter counsel for the applicant filed what he 
termed “corrected findings of fact and conclusion”, and a request for 
oral argument. He recommended a finding that the applicant had 
submitted a statement showing that it met the financial requirements 
as of September 22, 1944, but the record contains ne such statement. 
The record was submitted to this office, where this decision has been 
prepared. 


Clearly the applicant has not shown itself entitled to a license. 
Oral argument could not supply the substantive evidence necessary 
to make the showing. See Jn re Kingsway Poultry Corp., ? A.D. 
486 (1944), in which the applicant’s counsel and one of its officers 
were involved. Consequently, oral argument on the present record 
would be of no benefit to the applicant, and the pempenet for it is 
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denied, even if it may be considered as duly filed. 

However, we do not deem it necessary to deny the application at 
this time. If the applicant can now meet the financial requirements, 
we might not deny it a license on financial grounds. As to fitness 
because of engaging in business without the required license, per- 
haps the applicant has not been given full opportunity to be heard. 
Accordingly, the proceeding is remanded to the examiner, who is 
directed to allow the parties to present such further material evi- 
dence and argument as they desire, either by stipulations of the 
parties or at a further oral hearing in New York, concerning the 
applicant’s financial condition, any justification it may have for 
operating without a license, and any encouragement or discourage- 
ment by the government of the applicant’s entering and continuing 
business. After such presentation, the usual procedure following an 
oral hearing in a disciplinary proceeding shall apply. 

Copies hereof shall be served on the parties and on Mr. “Carson, 
the examiner. 


(A. D. 779) 
In re A. Puittips & Son. P&S Doc. No. 1575. Decided November 9, 1944. 


Suspension of License—Making False Entries in Records 


The license of respondent, a live poultry dealer in a designated city, is sus- 
pended and he is ordered to keep correct records, because he had recorded 
false classes and prices for poultry sold, but the record in this proceeding 
is insufficient for prescribing the records to be kept by him for cash sales. 


Mr. Rogers N. Robinson for complainant. Mr. Wendell P. Murray, of Boston, 
Massachusetts, for respondent. Mr. Leonard O. Carson, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seg.), instituted on September 25, 
1948, by a complaint of the Food Distribution Administration, now 
the Office of Distribution, the complainant. ‘The respondent, A. 
Phillips & Son, a licensed live poultry dealer in East Boston, Massa- 
chusetts, was charged with keeping inaccurate records, in that he 
recorded incorrect classes of poultry sold, and with engaging in 
unfair and discriminatory practices, in that he required customers 
to pay more for poultry than the recorded prices. Respondent an- 
swered, denying the charges and requesting an oral hearing. 
A hearing was held in Boston, Massachusetts, on January 19, 1944, 
before Leonard O. Carson of the Philadelphia office, Office of the 
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Solicitor, as examiner. Rogers N. Robinson of the same office ap- 
peared for complainant, and Wendell P. Murray of Boston appeared 
for respondent. As only one material fact remains in dispute, it 
seems unnecessary to summarize the testimony of the eight witnesses 
who were called. It is undisputed that respondent sold poultry on 
the three occasions mentioned below in the Findings of Fact, recorded 
two sales as billed, and did not bill or record the third, except to 
put the cash through the cash register. The dispute is whether the 
two recorded transactions were correctly recorded. On this point 
Israel Minsky, the purchaser, testified that fowl actually purchased 
were billed and paid for as broilers, chicks, and roasting chickens, 
and that he paid an additional amount in cash, not billed, on the 
second deal. He agreed to this, he said, because he needed the poul- 
try in his business and the inaccurate billing was done to conceal 
prices above price ceilings for fowl. Respondent testified that if he 
made the sales they were as billed and recorded, and that his em- 
ployees were instructed to bill correctly. He admitted pleading 
guilty in Federal court to charges of violating Office of Price Ad- 
ministration price ceilings on fowl in these and ‘other transactions, 
but said that he was not guilty and only so pled on advice of coun- 
sel. His counsel confirmed this, saying that the nature of the evi- 
dence for and against him and the state of the public mind at the 
time made it expedient to plead guilty in court in an attempt to 
lessen the penalty. The record does not show the result of the court 
case. Even with this explanation of the guilty plea, the weight of 
the evidence is that the records were false, and we have so found. 

After the hearing, respondent filed a suggested order and _ brief, 
contending that there was no evidence that the transactions involved 
were in interstate commerce, that the weight of the evidence did not 
support the charges, that no one had been defrauded, and that a 
suspension of respondent’s license would not be supported. Com- 
plainant recommended suspension for 15 days and an order to dis- 
continue false entries and to keep full records concerning credit 
sales, on the basis of findings similar in effect to the first four herein, 
and conclusions that the record requirements of the act had been 
violated. 

The examiner filed his report on March 20, 1944. He proposed 
findings and conclusions similar to those suggested by complainant, 
and an order suspending the license for 30 days and requiring re- 
spondent to keep full records, including information relative to cash 
sales. The report did not mention respondent’s contention concern. 


ing interstate commerce nor give a reason for the period of suspen- 
sion recommended. Copies of the report were served on the parties, 
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and neither excepted to it. The record was submitted to this office, 
where this decision has been prepared. 
FINDINGS OF FACT 

1. Respondent is Nathan J. Phillips, an individual doing busi- 
ness as N, J. Phillips & Son, at 223 Sumner Street, East Boston. At 
all times material herein, he was licensed as a dealer in live poultry 
in East Boston, a place designated as subject to the poultry pro- 
visions of the act (9 CFR 204.2). 

2. On January 28 and 30, 1943, in East Boston, respondent sold 
to Israel Minsky, operator of the Orleans Live Poultry Company, 
poultry of the class known as fowl but billed and collected for poul- 
try of a higher quality. The prices charged and paid were above 
Office of Price Administration ceiling prices for fowl, the poultry 
actually sold. 

3. On March 18 and 26, 1943, in East Boston, respondent billed 
and collected for a higher class of poultry than he actually sold 
Minsky, and collected $35.63 in cash for such poultry, in addition 
to the amount billed. Ceiling prices were exceeded here also. 

4. On April 23, 1943, in East Boston, respondent sold Minsky a 
quantity of poultry for which he received $100 in cash upon delivery 
and $179.40 in cash later the same day. Respondent’s records do 
not reflect this transaction. 

5. In his records respondent recorded the sales mentioned in Find- 
ings 2 and 3 as they were billed, not showing the additional cash 
payment nor the actual quality of poultry sold. 


CONCLUSIONS 

As respondent did not except to the examiner’s report, he has ap- 
parently abandoned his contention that the transactions involved 
were not in interstate commerce. However, for the reasons given 
in a decision rendered today in /n re Somerville Live Poultry Com- 
pany, Inc., 3 A.D. 968, these transactions are held to be within the 
purview of the act and within our jurisdiction. 

The false bills which respondent issued to Minsky were not records 
kept by respondent. J/n re Louis Litow & Son, 3 A.D. T40 (Sep- 
tember 1944). So the facts set out in Findings 2 and 3 did not in 
themselves constitute violations of the provisions of the act con- 
cerning records. But when respondent put the false classes of poul- 
try and the false total price received into his records, as in Finding 
5, which we have added to those recommended by complainant and 
the examiner, he did violate sections 401 and 402 of the act (7 U.S.C. 
221, 222), authorizing an order suspending his license and requiring 
him to keep full records. Such an order should be issued, the period 
of suspension being 15 days, as recommended by complainant. 
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We have not concluded whether respondent’s acts amounted to an 
unfair or discriminatory practice under the Packers and Stockyards 
Act, because complainant has apparently abandoned the contention 
that they did, and now relies on the record keeping provisions only. 

No conclusions are based on Finding 4. It would seem that re- 
spondent should have kept some definite record of even a cash sale 
of that size. However, the record shows that respondent makes many 
retail sales of orie or two chickens to a customer, for cash. On this 
record, we would not say that respondent must make a full record, 
including the name of the purchaser, weight and quality of poultry, 
etc., for every cash sale. This record does not show where the line, 
if any, should be drawn to distinguish which cash sales should be 
recorded in detail. We are therefore not here prescribing what 
records of cash sales respondent must keep. 


ORDER 
Respondent shall keep records correctly disclosing all transactions 
in his business, including the true amounts he receives for live poul- 
try, whether on credit or part cash and part credit. 
Respondent’s license is suspended for 15 days, beginning on the 
effective date of this order. 
Copies hereof shall be served on respondent by registered mail 


or in person, and on the Office of Distribution. Except as to service, 
this order shall become effective on the thirtieth day after its date. 


(A. D. 780) 


In re SOMERVILLE LivE Pouttry CoMPANy, INc. P&S Doc. No. 1578. Decided 
November 9, 1944, 


Suspension of Licenses—Interstate Commerce—Phases of Business 
Subject to Act—Making False Entries in Records 


The license of the registered live poultry dealer in a designated city is sus- 
pended and the licensee is ordered to discontinue making false entries 
and to keep full records, and respondent’s claim that the transactions 
involved were local and not subject to regulation as interstate commerce 
is not sustained as all phases of a live poultry dealer’s business in a 
designated city are subject to the act. 


Pleading in Administrative Proceeding—“Divers” Allegations 


Where only a few transactions are relied upon by complainant in an adminis- 
trative proceeding, each should be specifically alleged, but since respondent 
here was not prevented from presenting its full defense and the end re- 
sult of this order would not be different if all evidence under the ‘‘divers’”’ 
allegations had been excluded, the respondent was not harmed by the 
admission of evidence under the ‘divers’ allegations. 


Allusion to Difference in Security of Judicial Over Administrative Action 


The frivolous claim of a party seeking justice from an administrative tribunal 
upon the ground that it could not obtain justice in Federal court is no 
less worthy of consideration than the unwarranted contention sometimes 
advanced that justice is obtainable only in the courts. 
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Mr. Rogers N. Robinson for complainant. Mr. Mark M. Horblit, of Boston, 
Massachusetts, for respondent. Mr. Leonard O. Carson, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint of 
the Food Distribution Administration, now the Office of Distribu- 
tion, the complainant, filed on September 20, 1943. The respondent. 
Somerville Live Poultry Company, Inc., a licensed dealer in live 
poultry in Cambridge, Massachusetts, was charged with making false 
entries in its records on two occasions and at other “divers times 
during” 1943, and with compelling a customer to sign a receipt for 
poultry which he had not received on one occasion and at other 
“divers times” in 1943. Respondent answered, denying the allega- 
tions, claiming there was no jurisdiction because the transactions 
involved were not in interstate commerce, asking that the “divers” 
allegations be stricken, and requesting oral hearing. John B. Poin- 
dexter of the Washington office, Office of the Solicitor, Department 
of Agriculture, acting as examiner, wrote respondent that the “div- 
ers” allegations gave the nature of the charges made and were not 
stricken, and he later denied a motion for a bill of particulars on 
the ground that such allegations put respondent on notice as to the 
proof it would have to meet. He refused to certify the question to 
the Secretary, as requested, stating that a postponement would be 
given if respondent should be surprised by the evidence presented 
at the hearing. He set the hearing for January 19, 1944, in Boston, 
Massachusetts, 

After denial of respondent’s request for a continuance, an oral 
hearing was begun in Boston on January 19, 1944, before Leonard 
O. Carson of the Philadelphia office, Office of the Solicitor, as the 
examiner. Rogers N. Robinson of the same office appeared for com- 
plainant, and Mark M. Horblit of Boston appeared for respondent. 
Harry Minsky testified to the transactions set out below in Findings 
83 and 4, and Israel Minsky, his brother, testified to that in Find- 
ing 5. Testimony concerning the sales in Finding 4 was objected to 
by respondent, but the objection was overruled by the examiner, sus- 
taining complainant’s claim that it was admissible under one of the 
“divers” allegations. John LL. Roach, an enforcement attorney of 
the Office of Price Administration, testified that Harry Minsky had 
not been promised immunity from prosecution for paying more than 
ceiling prices in the transactions involved. When respondent ob- 
jected, he was not allowed to say why no proceeding had been insti- 
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tuted against Minsky. William J. Irwin, an investigator for com- 
plainant, testified that transactions were recorded in respondent’s 
records as they appear on the slips in evidence, that Riseman (see 
below) said he received $17.40 in cash on the Israel Minsky deal, 
and that Weiner (see below) said this was legitimate because the 
cash was recorded by ringing it up on the cash register. Complain- 
ant then rested, and the hearing adjourned for the day. 

On the following day Harry Minsky was recalled for further ex- 
amination by respondent. Haskell J. Weiner, respondent’s book- 
keeper, then testified that receipts in cash were recorded through 
the cash register, and that the transactions in question were entered 
in the records as on the slips in evidence. Aaron H. Riseman, re- 
spondent’s president, testified that the transactions were as billed 
and recorded, and denied the statement attributed to him by Irwin. 
He said the Minskys were competitors of respondent and had threat- 
ened to take away some of the shippers who brought respondent 
poultry from Maine and New Hampshire. He stated that he had 
served a sentence of four months and paid a $1,000 fine (the cor- 
poration also paid a $1,000 fine) for violation of Office of Price 
Administration regulations in connection with these and other trans- 
actions. He claimed that he was not guilty but had pled guilty in 
Federal court because the lawyer who represented him then (not 
respondent’s counsel herein) had defrauded him by conferring with 
prosecuting officials and then advising him that if he pled guilty 
the charges would be dismissed. Other matters were discussed at 
the hearing, and many objections and rulings made, but it appears 
unnecessary to mention them here. 

After the hearing complainant filed a suggested order, recom- 
mending a cease and desist order and suspension of respondent’s 
license for 15 days, and stating that testimony concerning the inter- 
state character of respondent’s business was immaterial because re- 
spondent presumably appeared in the proceeding to protect its right 
to engage in interstate commerce. Respondent filed requests for 
findings of fact, and a brief suggesting dismissal. On March 28, 
1944, the examiner filed his report, stating that respondent’s evidence 
as to interstate commerce was not pertinent, and recommending a 
cease and desist order and suspension of the license for 30 days. 
Respondent filed numerous exceptions and objections, and requested 
oral argument. 

Argument was set for June 19, 1944, in Washington, but at re- 
spondent’s request it was not held, and the parties were allowed to 
submit written briefs, which both did. 

So many objections and contentions were made at various stages 
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of the proceeding that it would be impractical to mention all of 
them. They have all been considered in this office, where this deci- 
sion has been prepared, and the ones deemed most important are 
discussed below in the Conclusions. 


FINDINGS OF FACT 

1. Respondent is a corporation whose address is 621 Cambridge 
Street, Cambridge, Massachusetts. At all times material herein it 
has held a license under the act as a dealer in live poultry in Cam- 
bridge, a city designated as subject to the poultry provisions of the 
act (9 CFR 204.2). 

2. Respondent purchases and receives live poultry from persons 
who bring it from places in Massachusetts, Maine, and New Hamp- 
shire. 

3. On March 27, 1943, in Cambridge, respondent sold to Harry 
Minsky, operator of the Arlington Poultry Company, Inc., a quan- 
tity of live poultry. By agreement with Minsky, as a part of this 
transaction respondent billed, charged, and collected for 60 pounds 
of poor broilers at 10¢ per pound which were not sold nor delivered. 

4. On April 6, 1948, in Cambridge, respondent similarly billed, 
charged, and collected for 55 pounds of culls at 10¢ per pound, and 
on April 7, 1948, for 50 pounds of pullets at 36¢ per pound, which 
were not sold nor delivered. 

5. On April 13, 1943, in Cambridge, respondent sold to Israel 
Minsky, owner of the Orleans Live Poultry Company, a quantity 
of live poultry. By agreement with Minsky, as part of this transac- 
tion the purchaser paid $21.75 in cash at the time of purchase, in 
addition to the amounts billed and later paid for the poultry. 

6. Respondent entered the transactions mentioned above in its 
records as it billed them, and its records do not show that some of 
the poultry billed was not actually delivered, or that the additional 
cash amount was paid for the poultry. 

7. The Minskys agreed to the described handling of the transac- 
tions because they needed poultry in their businesses and respondent 
would not sell it to them except at prices above ceiling prices, and 
insisted upon the methods of recording the amounts paid so that the 
written records would not disclose violations of price ceilings on the 
poultry actually sold. 


CONCLUSIONS 
Respondent contends that we are without jurisdiction because the 
particular transactions involved here were not themselves in inter- 
state commerce and were accordingly not within the purview of the 
Packers and Stockyards Act. We have stated before that, under 
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the provisions of the act and the designation of a market, all phases 
of a live poultry handler’s business in a designated city are subject 
to the act. Jn re Mirotenik, 1 A.D. 751, 754 (1942); Jn re Sanitary 
Live Poultry Market, 2 A.D. 586 (1944). Here, respondent by its 
own testimony receives poultry from other States, and it applied for 
and received a license under the act. Its live poultry business—not 
merely a part of that business—is subject to the act. Consequently. 
we have jurisdiction here, and it would avail respondent nothing to 
show that each sale would be an intrastate transaction if considered 
as an isolated instance without regard to the definition of “commerce” 
in the act and the designation of Cambridge. 

Where the complainant relies upon numerous acts of a similar 
character in an administrative proceeding, it is often desirable to 
allege the details of one or two items and add a general statement 
that others occurred, so that the complaint will not become unduly 
cumbersome. But where, as here, evidence was to be offered on only 
four transactions, we think it would have been preferable to plead 
all four, rather than two specific transactions and two “divers” al- 
legations. See /n the Matter of Kramer, Pike and Fischer, Adminis- 
trative Law, 41h.51-9 (O.P.A., 1943). However, no actual harm 
appears to have been caused respondent by admission of testimony 
under the “divers” allegations. The transactions, the witnesses, the 
evidence, and the defense involved are similar to those for one of the 
transactions specifically alleged, and respondent does not seem to 
have been prevented from presenting its full defense. Furthermore, 
the end result of this order would not be materially, if at all, different 
if all evidence under the “divers” allegations had been excluded. 

Respondent argues that there is no credible evidence supportin » 
the charges against it. It claims that the Minskys are interested 
because competitors of respondent, proved themselves. unreliable on 
cross-examination, and are contradicted by the receipts which they 
signed. Our answer to these claims is that on the whole record the 
testimony of the Minskys seems much more reliable than that of 
respondent’s president, and we believe that they truly described the 
transactions. 

Another part of respondent’s contention about the sufficiency of 
the evidence is its claim that the court experience of its president is 
no evidence of its guilt. It would have us believe that Riseman’s 
guilty plea was obtained by fraud in a Federal court, which court 
then fined the corporation and fined and jailed its president. It 
would take considerably more evidence than this record contains to 
convince us that counsel for the prosecution and defense perpetrated 
such a fraud in Federal court, and we rather imagine that if they 
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had, Riseman would have made it known to the court before paying 
out $2,000 and going to jail. What is particularly interesting here 
is that a party purportedly seeks justice in an administrative tri- 
bunal upon the claim that it could not obtain justice in Federal 
court. Perhaps we shall be pardoned for remarking that this claim 
is no less worthy than some of the claims that justice is never ob- 
tained except in court. 

Recording sales of poultry not sold resulted in false entries con- 
cerning the quantity and price of the poultry actually sold, Failing 
to record the amount received in cash as part of the amount received 
for a particular lot of poultry resulted in false entries concerning 
the price received for that poultry. Making these false entries, and 
keeping the resulting inaccurate records, were violations of sections 
401 and 402 of the act (7 U.S.C, 221, 222). Maintaining false records 
was also an unreasonable and deceptive practice in violation of sec- 
tions 307 and 312 of the act (7 U.S.C. 208, 213), although the pur- 
chasers involved were not deceived. Also, it was unfair, in violation 
of section 312, to require the purchasers to agree to the manipulation 
of the records before they could purchase poultry. For these viola- 
tions, suspension or revocation of respondent’s registration is au- 
thorized by section 505 (7 U.S.C. 218d). The examiner gave no 
reasons on the record for recommending a suspension of 30 days, and 
in view of the punishment already received by respondent under 
other laws, its license under the Packers and Stockyards Act need 
be suspended for only 15 days, as recommended by complainant. 
In ve Maplewood Poultry Company, 3 A.D, 648 (1944). 


ORDER 
Respondent shall cease and desist from making false entries in 
its records concerning its business, and shall keep records correctly 
disclosing all transactions in its business, including the true prices 
and quantities of live poultry sold, whether on credit or for cash, 
or both. 


Respondent's license under the act is suspended for 15 days, be- 
ginning on the effective date of this order. 

Copies hereof shall be served on respondent by registered mail 
or in person, and on the Office of Distribution. Except as to service, 
this order shall become effective on the 30th day after its date. 





PACKERS AND STOCKYARDS ACT, 1921 


(A. D. 781) 


In : Sao CoMMISSION ComMPANY. P&S Doc. No. 1625. Decided November 
, 1944, 


Order to Keep Full Records and Reports 


Respondent, a registered market agency and dealer, is ordered to keep the 
full records required by the act and to include all phases of ‘its business 
in its annual reports, but since respondent has registered as a dealer, no 
order is issued concerning purchases and sales before it was properly 
registered. 


Mr. Rogers N. Robinson for complainant. Mr. Joseph Keane, of Jersey City, 
New Jersey, for respondent. Mr. James A. O’Donnell, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seg.), instituted by a complaint of 
the Office of Distribution, the complainant, on June 1, 1944. The 
respondent, Arbree Commission Company, a Jersey City, New Jersey, 
livestock commission merchant and dealer, was charged with having 
bought and sold livestock for itself on five occasions before regis- 
tering as a dealer, falsely recording these transactions, and failing 
to show profits or losses on its dealer transactions in its annual report 
for 1948. Respondent answered that because of a small volume of 
business at the stockyard at Jersey City in 1943, the nature of its 
business changed and it bought and sold some livestock for itself, 
thinking it was properly registered for such transactions. It said 
as soon as it learned otherwise it amended its registration. It re- 
quested an oral hearing if a cease and desist order appeared war- 
ranted. 

A hearing was held in New York, New York, on August 2, 1944, 
before James A. O’Donnell of the New York office, Office of the 
Solicitor, as examiner. Rogers N. Robinson of the Philadelphia 
office, Office of the Solicitor, appeared for complainant, and Joseph 
Keane, of Jersey City, appeared for respondent. No testimony was 
heard, as respondent’s counsel admitted the facts alleged, said that 
the violations would not be repeated, and asked leniency because no 
fraud was involved and no one had been harmed. 

On August 29, 1944, complainant filed a suggested order, recom- 
mending that respondent be ordered to discontinue making false 
entries and to keep full records. On September 19, 1944, the exam- 
iner filed his report, recommending an order that respondent dis- 
continue false entries and unfair practices, and keep full records. 
When the time for excepting to the report expired without either 
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party having excepted, the record was submitted to this office, where 
this order has been prepared. 
FINDINGS OF FACT 

1, Respondent is a partnership consisting of Joseph M. Arbree, 
Sr., Joseph M. Arbree, Jr., Robert Arbree, and Dorothy Arbree, part- 
ners. From July 20, 1943, through December 17, 1943, it was regis- 
tered as a market agency to buy and sell livestock on commission 
at the Jersey City Stock Yards, Jersey City, New Jersey, posted as 
a stockyard subject to the act (9 CFR 204.1). On December 18, 
1942, it registered also as a dealer to sell livestock on its own account 
at the Jersey City Stock Yards, and to buy livestock on its own 
account at the Union Stock Yards, Chicago, Illinois, and the Union 
Stock Yards, Omaha, Nebraska, both posted as subject to the act 
(9 CFR 204.1). 

2. On September 23, 1943, respondent purchased 27 cattle at the 
Chicago Union Stock Yards, which it sold on September 26, 1943, 
at the Jersey City Stock Yards, ostensibly for the account of Charles 
Miller but actually for its own account, realizing a profit of $100.90 
on the transaction. 

3. On September 28, 1943, respondent bought cattle at the Chicago 
Union Stock Yards, and on November 22 and December 9 and 14, 
1943, it bought cattle at the Omaha Union Stock Yards, all of which 
cattle it thereafter sold at the Jersey City Stock Yards, ostensibly 
for Charles Miller but actually for itself, realizing a profit on each 
transaction. 

4. In its annual report for 1943 respondent failed to show the 
gain or loss resulting from its trading operations in 1945. 

























CONCLUSIONS 

Engaging as a dealer while not registered as such was a violation 
of section 303 of the act (7 U.S.C. 203), but as respondent remedied 
the situation as soon as it was called to its attention, no order need 
be issued in this connection. Apparently respondent did not truth- 
fully record and report its sales of cattle for its own account, in 
violation of sections 401 and 402 of the act (7 U.S.C. 221, 222). It 
should be ordered to keep the accurate records which the act requires. 


ORDER 
Respondent shall keep records correctly disclosing all transactions 
in its business, including the true name of the person for whom it 
buys and sells livestock, and shall include all phases of its business 
in its annual reports concerning the business. 
Copies hereof shall be served on respondent by registered mail 
or in person, and on the Office of Distribution. Except as to service, 
this order shall become effective five days after this date. 
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(A. D. 782) 


Boyp SmitH v. O. H. THornton, Harry B. KAHN AND ART BOSWELL, DOING 
BUSINESS AS BOSWELL KAHN THORNTON LIVESTOCK COMMISSION COMPANY. 
P&S Doc. No. 1577. Decided November 13, 1944. 


Dismissal of Complaint for Failure to Sustain Burden of Proof 


Since the burden of proof rests upon the complainant to show by a preponder- 
ance of evidence that the respondents failed to render reasonable stock- 
yard services in connection with the receiving, marketing, buying, selling, 
weighing or handling of the sheep herein involved, and the complainant 
has failed to sustain such burden, the complaint is dismissed. 


Mr. Mack Taylor, of Fort Worth, Texas, for respondent. Mr. Lee P. Pierson, 
Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 
On August 2, 1943, Boyd Smith of Richland Springs, Texas, as 
complainant, filed a complaint in this proceeding under the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 1940 ed. 181). 
against O. H. Thornton, Harry B. Kahn, and Art Boswell, doing 
business as Boswell-Kahn-Thornton Livestock Commission Com- 
pany, a market agency engaged in the business of buying and sell- 
ing livestock on a commission basis, at the Fort Worth Stockyards, 
Fort Worth, Texas. The complainant seeks reparation in the sum 
of $66 alleged to be a shortage in the proceeds received from the 
sale of 40 head of sheep by the respondent for the account of the 
complainant. The complainant alleges that on May 31, 194%, he 
shipped 40 head of sheep consigned to respondents, and in his com- 
plaint states: 
“Shipped 40 head of sheep, consigned to Boswell Kahn Thornton Live- 
stock Com. May 31, 1943. 15 weathers, 23 muttons, 1 long tail buck year- 
ling lamb, 1 ewe. 15 muttons weighed 1350. 23 yearlings weighed 1840. 
This is my judgment on the weight of sheep. I think that the vearlings 
should have brought a fat sheep price. Five other men looked at the sheep 
and graded them better than they were graded at market. Jack Spurlock, 
trucker which hauled them, said that they were the fatest sheep he had 


hauled this year. I base my claim on the fact that I did not get payed 
for the sheep that was sent to market”. 


In support of his claim for reparation, the complainant has filed 
affidavits in an effort to show that the sheep he consigned weighed 
more than the sheep for which he received payment, and there must 
have been some irregularities in the handling of the sheep. 


On August 8, 1948, a copy of the complaint was served on the 
respondents, who answered on August 9, 1943, which was supported 
by affidavits. In their answer, the respondents alleged that the sheep 
were delivered to them by the Fort Worth Stockyards Company, 
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and received by them in the usual manner, denied any irregularities 
in the handling of the sheep; that the sheep that were delivered to 
them by the Fort Worth Stockyards Company, as the sheep con- 
signed by Boyd Smith, were sold at the market price on weights 
shown by the Fort Worth Stockyard’s tested scales, and that the 
complainant had received the market value of the sheep so deliv- 
ered to them. 

Evidence was taken in accordance with the shortened procedure. 
at which time the complainant submitted his affidavit stating that 
he raised the sheep on his own farm, and that he delivered to Jack 
Spurlock for shipment by truck 23 yearlings, 15 wethers, one ewe 
and one long-tail buck lamp; that, based on his knowledge of han- 
dling sheep, that none of such yearlings weighed less than 80 pounds, 
that none of the wethers weighed less than 90 pounds; and that none 
of the animals in the load weighed as little as the two yearlings 
listed by respondent as having a total weight of 90 pounds. 

In support of this claim, complainant submitted affidavits of 
Judge A. Rowell, Jesse J. Smith and Jack Spurlock; the latter two 
state they helped load the sheep into the truck. Jesse J. Smith, 
Judge A. Rowell and Jack Spurlock say that, in their opinion, the 
yearlings weighed as much as 80 pounds each and that the wethers 
weighed not less than 90 pounds each, and that none of the sheep 
loaded into the truck weighed as little as 45 pounds. All of which 
was opinion evidence, and not based on actual scale weights. 

The respondents submitted affidavits showing that the 40 sheep 
which were delivered to them by the Fort Worth Stockyards Com- 
pany as the Boyd Smith sheep were sorted, mouthed and sold on 
Government-inspected weights at the market price, for the account 
of the complainant and accounted as follows: 

Sheep Weight Price Amount Purchaser 
Yearlings é 90 lbs. 7.00 $ 6.30 Farrell & g 
1010 “ 9.50 95.95 oH eee 
2“ 5.00 3.50 Armour 
Wethers 20 1630 “ 7.50 122.25 a 
1 60 “ Subject ” 

On April 6, 1944 an order was issued in favor of the complainant. 
On April 26th, the respondent filed a request that the order be with- 
drawn, and, on August 8, 1944, the order was withdrawn, and an 
oral hearing was ordered. Accordingly, an oral hearing was held 
in Fort Worth, Texas, on September 20, 1944, at which time the 
complainant failed to appear either in person or’ by attorney, and 
the respondents appeared in person and by their attorney, Mr. Mack 
Taylor, of Fort Worth, Texas. The respondents elected to present 
their testimony at such oral hearing. 
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Art Boswell, Otis Thornton, two of the respondents, and an em- 
ployee, Johnnie Gray, testified as to the respondents’ handling of 
the sheep, and records were also introduced in evidence, identifying 
all shipments of sheep which were sold by respondents on Decem- 
ber 31, 1943, the date of the delivery of the Boyd Smith shipment, 
also the delivery sheet of the Fort Worth Stockyards, showing de- 
livery of the 40 sheep to respondents, with a copy of the scale weights 
showing that the respondents made proper accounting to the com- 
plainant on the basis of the weights furnished by the Fort Worth 
Stockyards. All of which testimony shows that the 40 sheep which 
‘were delivered to the respondents by the Fort Worth Stockyards, as 
the sheep which were consigned by Boyd Smith, were the sheep cov- 
ered by such weights and for which an accounting was made to the 
complainant, of the market price paid for such sheep. 


To review the testimony adduced at the hearing briefly, Johnnie 
Gray testified that he was employed as a yard man for the respon- 
dents on May 31, 1943, and that on that date the Fort Worth Stock- 
yards Company delivered 40 head of sheep to the alley of the 
respondents, designated as Alley 7, at somewhere between 6:00 A.M.. 
and 7:00 A.M. The witness testified that he put them in Pen 741, 
and that they were left in Pen 741 until respondent Art Boswell 
arrived, probably thirty minutes or an hour later. Immediately 
after the arrival of Mr. Boswell, they put the sheep in the alley 
which was absolutely clear of sheep. They then sorted the sheep by 
classifying them as to their ages, by looking into their mouths to 
determine their ages, and then marked the sheep with a recognized 
mark which they placed on each one showing whether it was a lamb, 
yearling, or whatever classification it was. The sheep were then 
sorted out in pens as to ages and placed in the compartments in 
Pen 741 until they were sold. The witness further testified that both 
he and Mr. Boswell stayed with the sheep until they were sold. 
The witness indentified a certificate issued by the Fort Worth Stock- 
yards which shows delivery of the sheep to Chute 1-24, at 5:45 
A.M. He testified that the respondents had no control over the sheep 
until they were delivered to Alley 7. He testified that a portion 
of the sheep were sold to Ferrell & Johnson and a portion to Armour 
& Company, that the sheep were driven to the scales, and were not 
mixed with other sheep, and were weighed by the Fort Worth Stock- 
yards Company, and delivery was made to the purchaser by the 
Fort Worth Stockyards Company. The witness further testified that 
after the sheep were delivered to the respondent they were not mixed 
with other sheep. That the gates to the pen had good latches, and 
that there was absolutely no way they could have been mixed with 
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other sheep; and that the sheep sold were the sheep delivered to 
respondent by the Fort Worth Stockyards Company as the shipment 
from Boyd Smith. 

Mr. Art Boswell testified for the respondent corroborating the 
testimony given by Mr. Johnnie Gray. He further testified that 
the sheep were sold at the best price obtainable, as reflected by the 
account sales and that the sheep sold were not improperly handled 
and were properly weighed, and that there was no chance that the 
sheep sold were not the sheep delivered to the respondent as the 
Boyd Smith sheep. 

Otis Thornton, one of the respondents, testified that, on May 31. 
1943, he was charged with the duty of supervising and keeping the 
records of Boswell Kahn Thornton Commission Company and iden- 
tified the certificate from the Fort Worth Stockyards Company show- 
ing the delivery of the 40 sheep consigned by Boyd Smith to the 
respondent.and delivered at Chute L-24, which was introduced as 
Exhibit “F”. He stated that the total received for the shipment of 
sheep was in the gross,amount of $228.00. and that the following 
amounts were deducted therefrom: 10¢ per head, or a total of $4, 
for yardage, which is the charge fixed by the Fort Worth Stock- 
vards Company. 6¢ covering fire insurance, 10¢° payable to the Live- 
stock Traffic Association, which is the set fee and would be refunded 
to the shipper if he objected to the charge. 13¢ to the National 
Livestock and Meat Board, which would also be returned to the 
shipper if he objected, all of which deductions were the usual and 
customary charge made at the Fort Worth Stockyards by commis- 
sion companies, and the sum of $12 paid to Jack Spurlock for truck- 
ing charges, which he stated was the customary deduction to be paid 
to the trucker for the account of the shipper, and 86¢, which is the 
3% Federal transportation tax. and $7.80 commission, leaving a 
balance of $203.55, which was paid to Boyd Smith. He further 
testified that when Mr. Smith complained about the way the ship- 
ment was handled he secured the weight tickets from the Fort Worth 
Stockyards Company showing the weight of the sheep and same 
was sent to Mr. Smith, but copies of the originals marked Exhibits 
“O”, “D”. and “E” were introduced in evidence. Tlie witness also 
testified and produced documentary evidence showing the quantity 
and kind of sheep received and handled by the respondent for all 
shippers on May 31, 1943, which disclosed where the sheep were kept 
until sold and the prices received and weights of each of the ship- 
ments. The documentary evidence discloses that the respondent han- 
dled six shipments of sheep from Richland Springs, Texas, as fol- 
lows: 
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40 sheep for Boyd Smith, Richland Springs, Texas, delivered 
to Chute L-24, hauled in truck 501279, delivered to respondent. 
58 sheep consigned by Rushing and Wilburn, Richland 
Springs, Texas, to respondent from truck 501279, unloaded 
at Chute L-24, Pen 732. 
30 sheep hauled in truck 501279, unloaded at Chute L-24 and 
delivered to Pen 36; consignor Jack Spurlock, consignee 
Woody Kutch. 

(4) 35 sheep consigned by G. S. Smith, Richland Springs, Texas, 
hauled in truck 501279, unloaded at Chute L-24, and delivered 
to Pen 732-A. 

(5) 10 sheep consigned by Jack Spurlock, Richland Springs, Texas, 
to Woody Kutch. hauled in truck 501273, unloaded at Chute 
L.-22 and delivered to Pen 924-B. 

(6) 60 sheep consigned by L. A. Garrett to Drive-in Commission 
Company, hauled in truck 501273, unloaded at Chute L-22 
and delivered to Pen 521. 

While there is a possibility that a mistake was made in the unload- 
ing and delivery of the sheep by either the trucker or the Fort Worth 
Stockyards, vet there is no proof submitted that the respondents 
were in any way responsible for or had knowledge of same, but on 
the contrary, the evidence is conclusive that the respondents sold and 
accounted to complainant for the sales price of the sheep which 
were delivered to them as the Boyd Smith shipment. 

The witness further testified that the respondent had not received 
complaints from any of the other shippers on account of the sheep 
which were sold on that date, and that all of the shipments were 
handled in the same manner as shipments of sheep were handled by 
other commission companies and that the handling of the sheep was 
in accordance with the usual and customary manner of handling 
sheep by other commission companies at the stockyards. 


FINDINGS OF FACT 
1. The complainant, Boyd Smith, is an individual whose post 
office address is Richland Springs. Texas. 
2. The respondents. O. H. Thornton, Harry B. Kahn and Art 
Soswell are co-partners, doing business as Boswell Kahn Thornton 


Livestock Commission Company, operating as a market agency in 


the business of buying and selling livestock on a commission basis 
at the Fort Worth Stockyards Company, and the respondents are 
registered with the Secretary of Agriculture pursuant to the pro- 
visions of the Packers and Stockyards Act, as a market agent at 
Fort Worth Stockyards, Fort Worth, Texas. 





. D. 782 


livered 
mndent. 
chland 


loaded 


24 and 


signee 


Texas, 
ivered 


Texas, 
Chute 


‘ission 
L-22 


iload- 
Vorth 
dents 
ut on 
d and 
which 


eived 
sheep 

were 
ad by 
> was 
dling 


post 


Art 
‘nton 
‘Vv in 
basis 


Ss are 


A. D. 782 SMITH v. BOSWELL KAHN THORNTON LIVESTOCK 
COMMISSION COMPANY 981 


3. The Fort Worth Stockyards Company is a “stockyard” as 
that term is defined in the Act, and, at the time mentioned in the 
complaint, was posted as such with the Secretary, in accordance with 
the act. 

tf, On May 31, 1943, the complainant consigned 40 sheep to re- 
spondent, which sheep, of the following weights, grades and values, 
were delivered to the respondents by the Fort Worth Stockyard 
Company as the 40 head of sheep which were consigned by Boyd 
Smith: 


Weight Price Total 
SB WORIIRON: 25 ck ccc esiciccaedad 90 Ibs. 7.00 6.30 
1G weeriitee.. 2. 2 ose es 1010 Ibs. 9.50 95.95 
Oe a a Caos 70 Ibs. 5.00 3.50 
20 wethers and twos -__--------- 1630 Ibs. 7.50 122.25 
DONOR. | 5 ent nee ee 60 Ibs. ee tC 
40 2,860 $228.00 


5. That the sheep were sold for the total sum of $228, and that 
certain charges were deducted therefrom, such charges being: the 
sum of $12 paid to Jack Spurlock for hauling the sheep, $4 yard- 
age fee, 6¢ for insurance, 10¢ to Livestock Tratlic Association, 13¢ 
National Livestock and Meat Board, Federal tax 36¢, commission 
$7.80, leaving the net sum of $203.55 from the sale of the 40 sheep, 
which was paid to the complainant. 

6. The prices at which the respondent sold the 40 sheep repre- 
sented the market price prevailing at the Fort Worth Stockyards 
for sheep of similar grade and quality to those of complainant. 

7. The complaint was filed within the 90-day statutory period al- 
lowed for filing claim for reparation. 


CONCLUSIONS 

The burden of proof rests upon the complainant to show by a 
preponderance of evidence that the respondents failed to render 
reasonable stockyard services in connection with the receiving, mar- 
keting, buying, selling, weighing or handling the sheep. The com- 
plainant has failed to sustain that burden, accordingly the complaint 
should be dismissed. 

ORDER 

The complaint of Boyd Smith v. the respondents, O. H. Thornton, 
Harry B. Kahn and Art Boswell, doing business as Boswell Kahn 
Thornton Livestock Commission Company, is dismissed. 

A copy of this order shall be served on the parties by registered 
mail or in person, and, except as to service, shall become effective 10 
days from and after such completed service. 
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JOE HOWERTON v, MARSHALL LivE SrocK COMMISSION CoMPANY. P&S Doc. No. 
1643. Decided November 13, 1944. 


Dismissal of Complaint for Failure to Sustain Burden of Proof 


Since the burden of proof rests upon the complainant to show éhat there had 
been a mixup and that he was not paid for the hogs consigned by him, 
and complainant has failed to carry this burden by competent evidence, 
it is held that respondent, a market agency, furnished reasonable and 
non-discriminatory service to complainant, and the complaint is hereby 
dismissed. 


Mr. Joe Howerton, of Plainview, Illinois, pro se. Mr. R. E. Marshall, of Na- 
tional Stock Yards, Illinois, for respondent. Mr. John E. Donahue, Ex- 
aminer. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 1940 ed. 181), hereinafter referred 
to as the act. The complainant, Joe Howerton, filed a complaint 
on June 21, 1944, with the Packers and Stockyards Division, Office 
of Distribution, seeking reparation against the respondent, R. E. 
Marshall, doing business as Marshall Live Stock Commission Com- 
pany, at the St. Louis National Stockyards, National Stockyards, 


Illinois. 

The complaint alleges in substance that on April 18, 1944, the 
complainant shipped 15 hogs to the respondent to be sold by the 
respondent for the account of the complainant, that 14 of the hogs 
were fat and in good healthy condition, one hog being about 15 or 
20 pounds lighter than the other 14, and that three neighbors saw 
the hogs before they were shipped and estimated their weight to 
be 200 pounds per head. The complaint further alleges that the 
respondent in accounting to the complainant reported that he had 
sold for complainant’s account 15 hogs having a total weight of 1,760 
pounds, whereas, the hogs should have weighed 3,000 pounds. There- 
fore, complainant asks reparation in the amount of $245.18. 

The respondent in his answer filed on July 6, 1944, states in sub- 
stance that he sold for the account of Joe Howerton 15 white hogs 
which had been delivered to him as Joe Howerton’s hogs by the 
stockyard company and that he had not mixed the complainant’s hogs 
with any other hogs and requested oral hearing. 

After notice had been duly given an oral hearing was held on 
September 25, 1944, in Room 554, Boatmen’s Bank Building, 420 
Locust Street, St. Louis, Missouri, before John E. Donahue, an 
examiner designated by the War Food Administrator. The com- 
plainant and respondent appeared in person. 
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The complainant testified that he did not know what the hogs 
weighed, but guessed the weight to be 180 pounds, but that they 
might have weighed up to 230 pounds each. He further testified 
that he did not believe that the respondent had mixed the hogs with 
any others but that they had been mixed by the yard company 
which is a partner to this proceeding. 

John Ringering, a trucker, testified that on April 18, 1944, he 
hauled 15 white hogs from the complainant’s home to the stockyards 
and that he estimated the hogs to weigh about 150 pounds each. 

The respondent, R. E. Marshall, testified that on April 18, 1944, 
at 9:45 A.M., these hogs were unloaded at the stockyards and re- 
ceived by the respondent at 11:30 A.M., at which time they were 
weighed and sold. Two of the heaviest hogs weighed 160 pounds 
each. Two small skip pigs weighed 175 pounds and the balance 
weighed 117 or 118 pounds each. Accounting was promptly made to 
Joe Howerton. Upon being notified by Howerton that he was not 
satisfied with the weight, an investigation was made. The re- 
spondent had not received another consignment of 15 hogs that day. 
Producers Commission Company had received a lot of 15 hogs but 
they were marked “hogs” and Howerton’s consignment was unmarked 
and white. Hensley-Andrews Commission Company had received 
a consignment of white hogs weighing about 213 pounds each but 
these hogs had been received during the night and delivered to 
Hensley-Andrews before the complainant’s hogs came into the yards. 

The respondent introduced the following exhibits: 

1. A letter from E. A. Kahl. 

2. Scale ticket showing the weight of 2 hogs sold by Marshall 
Commission Company for Joe Howerton. 

3. Scale ticket showing the weight of 10 hogs sold by Marshall 
Commission Company for Joe Howerton. 

4. <A scale ticket showing the weight of 3 hogs sold by Marshall 
Commission Company for Joe Howerton. 

5. A motor truck bill signed by John Ringering showing that 
he delivered 15 hogs consigned by Joe Howerton to Marshall Live 
Stock Commission Company. 

6. Bill of sale. 

FINDINGS OF FACT 

1. The complainant is Joe Howerton, Plainview, Illinois. 

2. The respondent is Robert KE. Marshall, doing business as Mar- 
shall Live Stock Commission Company, a market agency at the St. 
Louis National Stockyards, Illinois. 

3. On April 18, 1944, complainant delivered 15 hogs to National 
Stockyards Company for sale by respondent as commission agent. 
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4. On April 18, 1944, respondent sold for complainant’s account 
15 hogs, having a combined total weight of 1,760 pounds. 

5. The hogs sold by the respondent for the complainant’s account 
on April 18, 1944, were the same hogs that were delivered to re- 
spondent as Joe Howerton’s hogs to be sold by him on a commission 
basis. 

6. Respondent accounted promptly and accurately for the sale 
of the 15 hogs consigned to him by the complainant. 


CONCLUSIONS 
1. The burden of proving that there had been a mixup and that 
he was not paid for the hogs consigned by him rests upon the com- 
plainant. He has failed to carry this burden by competent evidence. 
2. The respondent, as a market agency in connection with his 
handling of the complainant’s hogs, on April 18, 1944, furnished 
reasonable and non-discriminatory service to the complainant. 


ORDER 
The complaint is hereby dismissed. Copies hereof shall be served 
upon the parties by registered mail or in person. 


(A. D. 784) 


INTECRITY PouLTRY COMPANY v. PARAMOUNT Live Pouttry. P&S Doc. No. 1630. 
Decided November 15, 1944. 


Dismissal of Reparation Complaint for Failure to Appear 


Since complainant failed to appear at the hearing in this proceeding or sub- 
mit proof of his claim in any authorized way, his complaint for repara- 
tion is dismissed. 


Mr. Ralph Goldberger, of Linden, New Jersey, for respondent. Mr. Joseph T. 
Murphy, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER OF DISMISSAL 
On February 7, 1944, Nathan Polin, doing business as Integrity 
Poultry Company, Philadelphia, Pennsylvania, filed a complaint for 
reparation under the Packers and Stockyards Act, 1921 (7 U.S.C. 
181 et seg.), against Ralph Goldberger, doing business as Paramount 
Live Poultry, Linden, New Jersey. Complainant alleged that he was 
damaged by respondent’s rejecting part of a shipment of poultry 
bought from complainant. Respondent answered, denying liability. 
Complainant replied, asking oral hearing. On June 19, 1944, notice 
was served by registered mail on both parties that the hearing 
would be held in Linden on June 28. 
At the appointed time and place the hearing was held before Joseph 
T. Murphy of the Philadelphia office, Office of the Solicitor, as ex- 
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aminer. Respondent appeared and told his story, but complainant 
failed to appear. When notified that the transcript had been filed, 
complainant wrote the hearing clerk that he had not received notice 
of the hearing, but the registry return receipt in the record, signed 
by him, contradicts this contention. The examiner extended to Au- 
gust 2, 1944, the time for filing suggested orders, but neither party 
has filed anything further. About November 4 the record was 
submitted to this office, where this order has been prepared. 

As complainant did not appear at the hearing and has failed to 
submit any proof of his complaint in any way afforded by the rules 
of practice, his complaint is dismissed, effective ten days after this 
date. Sokolov v. Castein-Chelsea, 1 A.D. 631 (1942): Sahn v. 
Piskosh, 2 A.D. 108 (1943). Copies hereof shall be served on the 
parties by registered mail or in person. 


(A. D. 785) 


J. H. Duesspury v. Moog & GrREENWALD et al. P&S Doc. No. 1638. Decided 
November 18, 1944. 


Reparation Order Set Aside to Consider Petition for Reconsideration 


Reparation order of October 25, 1944, dismissing the complaint as to one 
respondent and ordering the other to pay reparation, is set aside for the 
purpose of considering petition for reconsideration filed by one of the 
respondents in this proceeding. 


Ringer, Reinwald & Sostrin, of Chicago, Illinois, for respondent Moog & Green- 

wald. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 

trator. 

SUPPLEMENTAL ORDER 
An order was issued on October 25, 1944 (8 A.D. 758). in this 

proceeding under the Packers and Stockyards Act. 1921 (7 U.S.C. 
181 et. seqg.), dismissing the complaint as to one respondent but or- 
dering the other to pay reparation. Pursuant to the applicable rules 
of practice, the latter respondent has filed a petition for reconsidera- 
tion. No decision is now made on such petition, but so that there 
will not appear to be a final order in the proceeding before the petition 
has been served and considered, the order of October 25 is set aside. 
This applies to the entire order, including the dismissal as well as 
the reparation award. Copies hereof shall be served. 
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(A. D. 786) 


E. I. Mason v. UNton Stock Yarp & Transit COMPANY AND DOLAN, LUDEMAN 
& Company. P&S Doc. No. 1614. Decided November 22, 1944. 


Dismissal of Complaint for Reparation Based on Settlement of Glaim— 
Service of Examiner’s Report 


Where the examiner’s report was served as a tentative order, although reports 
of examiners in reparation proceedings are not required to be served 
on the parties by the rules of practice under the act, and no exceptions 
were filed within the time allowed, the complaint is dismissed at com- 
plainant’s request on the ground that the complaint has been satisfied. 


*. E. I. Mason, of Brooklyn, Iowa, pro se. Mr. F. B. Kinne, of Winston, 
Strawn € Shaw, of Chicago, Illinois, for Union Stock Yard & Transit 
Company. Mr. H. R. Park, of Chicago, Hlinois, for Dolan, Ludeman & Co. 
Mr. Richard F. Roche, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


ORDER OF DISMISSAL 

This is a reparation proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted by a complaint filed on 
January 26, 1944, by E. I. Mason, Brooklyn, Iowa, the complainant, 
against the respondents, Union Stock Yard & Transit Company, 
operator of the Union Stock Yards, Chicago, Illinois, and Dolan, 
Ludeman & Company, a market agency at that stockyard. Com- 
plainant alleged that he had been damaged by respondents’ discrimi- 
nation, delay, and lack of care in handling cattle he had shipped to 
them or sale. Respondents filed separate answers, denying the al- 
legations and stating that they had handled the cattle carefully, with- 
out discrimination, and in the customary manner. The market 
agency and complainant requested an oral hearing. 

A hearing was held in Chicago on April 25, 1944, before Richard 
F. Roche of the Chicago office, Office of the Solicitor, as examiner. 
Complainant appeared for himself, F. B. Kinne of Winston, Strawn 
& Shaw, Chicago attorneys, appeared for the stockyard company, 
and H. R. Park, Traffic Manager of The Chicago Live Stock Ex- 
change, Chicago, appeared for the market agency. After the parties 
had presented their evidence, Mr. Park asked whether a “tentative 
report” would be issued, to which exceptions could be filed. The ex- 
aminer answered that it’ would. 

The examiner’s report submitted to this office in October 1944 
was in the form of a final order, pursuant to section 202.52(c) of the 
applicable rules of practice (9 CFR, Cum. Supp., Part 202). It 
provided for a reparation award in favor of complainant against 
both respondents. Under the rules, reports in reparation proceedings 
are not served on the parties, but because Mr. Park and Mr. Roche 
apparently thought otherwise, the report was served as a tentative 
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order and time was allowed for filing exceptions. No exceptions were 
filed, but on November 20, 1944, complainant filed a statement that 
his complaint had been satisfied, and he requested dismissal. 

Accordingly, the complaint and the proceeding are dismissed. ef- 
fective ten days after this date. Copies hereof shall be served on 
the parties. 


(A. D. 787) 


In the matter of KENNETT, MurRAY & WuiTiING. P&S Doc. No. 1673. Decided 
November 29, 1944. 


Dismissal of Proceeding Upon Withdrawal of Proposed Schedule of Rates 


Where order of inquiry, order of suspension and notice of hearing were issued 
to inquire into reasonableness of proposed increases in respondents’ 
schedule of tariff rates and charges, and respondents requested that the 
proposed increases in tariff rates and charges be withdrawn, the proceed- 
ing is dismissed without prejudice upon motion of the Office of Distri- 
bution. 


Mr. John J. Curry for Office of Distribution. Kennett, Murray & Whiting, 
of Fort Wayne, Indiana, pro se. Mr. John B. Poindexter, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. ; 
ORDER OF DISMISSAL 


The respondents in this proceeding heretofore filed a proposed 
schedule of rates designated as Supplement No. 1 to Tariff No. 1, 
effective October 9, 1944, which schedule was formally suspended 
by an order of the War Food Administrator on October 9, 1944 (9 
F. R. 12356). The suspension order further provided that a pro- 
ceeding should be instituted for the purpose of determining the rea- 
sonableness and lawfulness of the rates and charges proposed and 
of all other rates and charges of the respondents. On October 19, 
1944, the respondents requested that the aforesaid supplement be 
withdrawn, pursuant to which the Office of Distribution moved that 
the proceeding be dismissed without prejudice. 

As requested, this proceeding is dismissed, without prejudice, ef- 
fective five days after this date. 


Copies hereof shall be served on the respondents by registered 
mail, or in person, and on the Office of Distribution. 
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(A. D. 788) 


IRVING WILLIAMS Co, v. LEEF-SCHNIEBOLK Co. PACA Doc. No. 4307. Decided 
November 3, 1944. 


Purchase of Produce on Basis of Price “California Acceptance Final”—Statute 
of Frauds—Acceptance by Diversion—Rejection Without Reasonable Cause 


Where complainant stated that it sold respondent four carloads of tomatoes 
on the basis of a price f.o.b. acceptance final and respondent maintained 
that it was agreed that the tomatoes were to meet the “specifications” 
of sale, meaning grade 85 to 88 percent U. S. No. 1 on their arrival at 
Chicago and that respondent’s refusal to accept was justified and re- 
spondent also asked for a dismissal of the complaint on the ground that 
the oral contract of purchase and sale was not enforceable under the 
California Statute of Frauds, it is held: (1) the tomatoes were purchased 
by respondent after their inspection at complainant’s loading station; 
(2) the basis of purchase was “California acceptance final’; (3) the act 
of diverting the cars while in transit to Chicago, following oral accept- 
ance of the tomatoes, takes the transaction out of the Statute of Frauds; 
(4) respondent’s rejection of the tomatoes was without reasonable cause; 
and (5) reparation should be awarded complainant for losses sustained 


by it. 


Application of Statute of Frauds to Contracts of Purchase and Sale Under 
Perishable Agricultural Commodities Act 


Although, if the question came up for the first time as to whether the Statute 
of Frauds precludes the making of a reparation award under the Perish- 
able Agricultural Commodities Act, solely because a contract may be unen- 
forceable under the Statute of Frauds, the answer would be in the nega- 
tive, precedent established in the Department for a number of years to the 
effect that a complainant must satisfy the Statute of Frauds in order to 
obtain a reparation award under the act is followed in this proceeding; 
nevertheless, it seems appropriate in the enforcement of a remedial act, 
such as the Perishable Agricultural Commodities Act, that the require- 
ments of the Statute of Frauds should not be as rigorously applied as in 
some court decisions involving only contract matters. 


Messrs. Henry Silverman and David Siskind, of New York, New York, for 
complainant. Messrs. Irving Coopersmith and Hyman R. Friedman, of 
New York, New York, for respondent. Mr. Raymond L. Dillman, Ex- 


aminer. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 


Complainant, Irving Williams Co., in a complaint filed on August 
5, 1943, under the Perishable Agriculture Commodities Act, 1930 (7 
U.S.C. 1940 ed. 499a et seq.), asks for reparation against respondent, 
Leef-Schniebolk Co., in the amount of the losses that were sustained 
by respondent’s purchase of four carloads of tomatoes on the basis 
of a price per lug “California acceptance final” and its subsequent 
rejection of the four carloads. It was alleged that two cars were 
to be 88 percent U. S. No. 1, one car 85 percent U. S. No. 1, and one 
car U. S. No. 1, all to be Williams label. 

Respondent filed an answer wherein it alleges the purchase of the 
four loads at a price f.o.b. California shipping point “provided the 
tomatoes carried and arrived as per specifications in Chicago,” and 
that respondent’s refusal to accept the four carloads was justified 
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and not unlawful. 

A report of investigation was served on the parties by registered 
mail on September 2, 1943, and a supplemental report of investiga- 
tion was likewise served on or about October 2, 1943. At the hear- 
ing held at New York, New York, on January 4, 1944, the examiner 
made the reports, as well as the pleadings and attached exhibits, a 
part of the record. Some of the exhibits attached to the pleadings 
were identified, explained, and formally offered and received in evi- 
dence. Both parties have filed briefs. 

Irving Williams testified in substance that he is a grower and 
shipper of vegetables; that he has a packing shed near Bakersfield, 
California; that in October 1942, he met Sam Leef, of respondent 
partnership, and thereafter saw him frequently at the packing shed 
where he examined the tomatoes that were being sorted, packed, and 
loaded ; that up to November 5, 1942, Leef had purchased seven car- 
loads of tomatoes from complainant on the basis of a price f.o.b. 
acceptance final, and on that date inquired about different lots of 
tomatoes that were then on the floor of the packing shed; that on 
November 7, Leef called Williams from Los Angeles, and stated 
that he was interested in buying tomatoes and was told by Williams 
that two carloads were shipped the previous day, and that two ad- 
ditional cars were then being loaded; that later in the day Williams 
talked to Leef again and told him that the four carloads that were 
previously described were the same tomatoes he had inspected on 
November 5, no tomatoes having been picked between November 5 
and November 7; that Leef said that if complainant was using the 
Williams label the tomatoes were good enough for him: that Wil- 
liams read the inspection reports to Leef, being attached to the com- 
nlaint as Exhibits 2, 3, 4, and 5, and the manifests of the four cars; 
that Williams offered the four carloads at $2.75 per lug, f.o.b. Cali- 
fornia aceptance final, plus $20 per car for waxing. which offer of 
sale Leef accepted and requested that confirmation thereof be made 
lyy wire to be sent to him at the Biltmore Hotel, Los Angeles, Cali- 
fornia. Complainant demanded the production by respondent of the 
original wire, which respondent denied having received, and com- 
plainant then offered a copy thereof, being Exhibit 1 attached to 
the complaint. The witness said that Exhibit 1 was sent at 4:30 p.m. 
November 7; that the tomatoes that were loaded on Novemeber 7 
were consigned to complainant at New York City, advise Leef- 
Schniebolk Co., and that the two carloads that were shipped Novem- 
ber 6 were diverted to New York City on November 8, advise Leef- 
Schniebolk Co., and that the invoices, original bills of lading, load- 
ing point inspection certificates, delivery orders, and copies of di- 
version orders were sent by airmal to the Salinas National Bank, 
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at Salinas, California, and were forwarded by that bank to New 
York City, with separate drafts for each car in the amount of $1,- 
807.50; that each of the drafts bore the endorsement “California 
acceptance final”; that on November 12 the agent of the Pacific Fruit 
Express Company at Bakersfield, California, telephoned Williams 
that respondent had placed orders with the carrier for diversion of 
the four cars to Chicago and at the agent’s request complainant also 
filed diversion orders; that Leef telephoned the witness on Novem- 
ber 18 that respondent was rejecting the four carloads; that on No- 
vember 23, complainant wired La Mantia Bros. Arrigo Co. at 
Chicago to dispose of the tomatoes, which was done; and that the 
net resale proceeds totaled $2,001.38, which was applied on the pur- 
chase price of $7,230, leaving an unpaid balance of $5,228.62. 

Paul E. Drummond of the Pacific Fruit Express testified that on 
November 11, 1942, a call was received from Mr. Zipes of respondent 
partnership, who requested a diversion of cars PFE 60114 and PFE 
43279, and that diversion of cars PFE 41591 and PFE 74060 was 
requested on November 12. The witness identified respondent's di- 
version orders dated November 17 (Exhibits M, N, O, P), asking 
for diversion of the four carloads to Chicago, advise Al Kaiser & Bro. 

John W. Benz of the Irving Trust Company, New York City, iden- 
tified the drafts that were received through the Salinas National 
Bank on November 12, and not being paid, were returned to the 
drawer on November 18. 

At the conclusion of complainant's testimony, respondent moved 
to dismiss the complaint on the ground that complainant had failed 
to prove that any note or memorandum was made of the contract of 
sale, signed by respondent or his agent, as required by the statute 
of frauds of California, Illinois, and New York. The motion was 
renewed at the close of the hearing. The examiner reserved a ruling 
on the motion. 

Samuel S. Leef testified that in his telephone talk with Irving 
Williams on November 7, he inquired about the weather and Wil- 
liams said that it had warmed up and he was packing tomatoes un- 
der the Williams label; that Leef informed Williams he was inter- 
ested in buying a few carloads of tomatoes but was doubtful about 
their carrying quality, due to the cold weather; that Williams said 
he thought that the two carloads that were shipped on October 6. 
and the two cars that were then being loaded, were very good, and 
that the tomatoes graded 85 percent U. S. No. 1 or better; that wit- 
ness asked if Williams would guarantee their carrying quality, and 
Williams said he would not like to do that; that in a later telephone 
conversation the same day Leef told Williams that respondent would 
accept the tomatoes if they would grade U. S. No. 1 or better on ar- 
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rival at Chicago, to which Williams said “okeh;” and that the cars 
were diverted to Chicago. The witness denied having received com- 
plainant’s wire of November 7 that was sent to him in care of the 
Biltmore Hotel. Los Angeles, although he did not leave the hotel 
until November 10. He said that after his return to New York on 
November 17, Al Kaiser & Bro. called him from Chicago and re- 
ported that the tomatoes which had then arrived at Chicago were 
“real bad” and that Federal inspection would be secured. 

The Federal inspector certified in an inspection certificate dated 
at Chicago November 17, 1942, that the tomatoes ir car PFE 41591 
failed to grade U. S. No. 1 on account of grade defects in excess of 
tolerance, but that approximately 55 percent were U. S. No. 1 qual- 
ity. Substantially the same facts were certified as to the tomatoes in 
car PFE 43279, and that approximately 50 percent of the tomatoes 
in car PFE 60114 were of U. S. No. 1 quality. The tomatoes in car 
PFE 74060 were inspected on November 27. Approximately 50 per- 
cent graded U. S. No. 1 quality, with 12 percent affected by decay. 
Leef testified that after receiving word of the Chicago inspections, 
he called Williams on November 18 and informed him that because 
the tomatoes were not “according to agreement” he was rejecting 
them, and then on the same date confirmed the eral rejection by wire. 


FINDINGS OF FACT 

1. Irving Williams Co. is a trade name under which Irving Wil- 
liams, an individual, was engaged in business at 328 Sill Building, 
Bakersfield, California, at the time the transaction hereinafter de- 
scribed took place. 

2. Respondent is a partnership composed of Samuel S. Leef, 
Nathan Brandt, and Samuel N. Schniebolk. During all of the times 
referred to in the complaint, the respondent was licensed under the 
act. Its post office address is 304 Washington Street, New York, 
New York. 

3. During the period beginning on or about October 20 and con- 
tinuing to November 4, 1942, respondent purchased from complain- 
ant, a total of seven carloads of tomatoes on the basis of a price 
“f.o.b. acceptance final.” 

4. On November 5, 1942, Samuel S. Leef, of respondent partner- 
ship, was personally present at complainant’s packing shed which 
was located near Bakersfield, California, and inspected tomatoes 
that were then being sorted, graded, and packed in lugs preparatory 
to loading them at complainant’s packing shed. Thereafter, Leef 
proceeded to Los Angeles, California, from which point, on Novem- 
ber 7, 1942, he called Irving Williams by telephone and made inquiry 
about tomatoes which were then available for purchase; that re- 
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spondent, acting through Samuel S. Leef, then purchased two car- 
loads of tomatoes which had been loaded and shipped by complainant 
on November 6 in cars PFE 43279 and PFE 60114, and were at the 
time of sale in transit to New York City, and also purchased at the 
same time, two carloads of tomatoes that were then being loaded in 
cars PFE 41591 and PFE 74060. The agreed price was $2.75 per lug, 
plus $20 per car for waxing. The four carloads were sold by com- 
plainant and purchased by respondent on the basis of “California 
acceptance final.” Complainant represented that the tomatoes in one 
of the cars graded 85 percent U. S. No. 1; that the tomatoes in two 
of the four cars graded 88 percent U. S. No. 1, and that the tomatoes 
in the fourth carload were U. S. No. 1 and all bore the Williams 
brand. 

5. The tomatoes in each of the four cars described above con- 
formed to complainant’s warranty and were consigned by Irving 
Williams Co. to itself at New York City, “advise Leef-Schniebolk.” 

6. It was further agreed by and between complainant and re- 
spondent that the purchase price of the tomatoes would be paid by 
honoring drafts to be drawn by complainant upon respondent, and, in 
pursuance of such agreement complainant drew four drafts through 
the Salinas National Bank, Salinas, California, in the amount of 
$1,870.50 each, and the Salinas National Bank forwarded the drafts 
to the Irving Trust Company at New York City, accompanied by 
invoices, bills of lading, inspection certificates, and delivery orders. 
On November 13 and 18, 1942, the drafts were presented to respond- 
ent for payment: but on both occasions respondent failed and re- 
fused to pay the drafts. 

7. While the four cars were moving in transit to New York City, 
respondent, on November 9, 1942, filed four diversion orders with the 
Santa Fe Railroad Co., showing the cars as consigned to respondent 
at New York City. The diversion orders instructed diversion to re- 
spondent at Chicago, Illinois, “advise Al Kaiser & Bro.” The di- 
version orders accomplished nothing since the cars were rolling with 
the Pacific Fruit Express Co., and upon discovery of its error, re- 
spondent telephoned diversion orders to the Pacific Fruit Express 
Co. and later filed written confirmations. In connection with these 
diversion orders also, respondent stated that the cars were consigned 
to respondent at New York City but instructed that, if billed to 
complainant, a release for diversion should be handled with com- 
plainant. On November 18, 1942, Al Kaiser Co. reported the results 
of the Federal inspection made at’ Chicago to respondent. 

8. Respondent notified complainant on November 18 that the 
tomatoes would not be accepted, and complainant then caused them 
to be delivered to La Mantia Bros. Arrigo Co. at Chicago for resale. 
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La Mantia Bros. Arrigo Co. sold the tomatoes for the best prices 
obtainable at Chicago at the time of sale and reported the results of 
such sales, in written reports thereof, dated December 3, 5, and 8, 
1942, the total net proceeds being $2,001.38. Complainant sustained 
losses and was damaged by respondent’s rejection of the four car- 
loads of tomatoes in the total amount of $5,228.62. 

9. Complainant filed a complaint on August 5, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The dispute of the parties presents two questions. The first is a 
question of fact. Were the four carloads of tomatoes purchased by 
respondent on the basis of $2.75 per lug, “California acceptance 
final,” plus $20 per carload for waxing, as claimed by complainant, 
or was it agreed that the tomatoes were to meet the “specifications” 
of sale on their arrival at Chicago, meaning grade 85 to 88 percent 
U. S. No. 1 on their arrival at Chicago. 

The evidence overwhelmingly establishes complainant’s version of 
the contract. It appears that seven carloads were purchased during 
a period shortly prior to the purchase of the four carloads in ques- 
tion, at prices f.b.b. acceptance final. Respondent claims that due 
to prevailing low temperatures prior to November 7, 1942, Samuel 
S. Leef, acting for respondent, believed the cold would affect the 
carrying quality of the tomatoes and that was the reason for buy- 
ing them subject to inspection on arrival at Chicago. The evidence 
shows that on the same day Leef purchased other tomatoes which 
were grown on land adjoining the farm on which the four carloads 
under consideration were produced, and were subjected to the same 
low temperatures, and that he purchased them without any guaranty 
as to carrying quality. The evidence also shows that on November 7, 
shortly after the agreement of purchase and sale had been orally 
concluded, complainant confirmed the oral agreement by wire sent 
to Leef at Los Angeles, as requested, wherein the substance of the 
oral agreement was stated, to which statement Leef took no excep- 
tion, thereby indicating that the wire correctly stated the oral agree- 
ment. 


The second question concerns the California Statute of Frauds 
(Civil Code 1941, section 1724), which requires that a contract to 
sell, or a sale of goods of the value of $500 or more, shall not be 
enforceable “* * * unless the buyer shall accept part of the goods or 
choses in action so contracted to be sold, or sold and actually received 
the same, or give something in earnest to bind the contract, or in 
part payment, or unless some note or memorandum in writing of the 
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contract or sale be signed by the party to be charged or his agent 
in that behalf.” 

If we were to decide the question now for the first time as to 
whether the Statute of Frauds prevents us from making a reparation 
award under the act, solely because a contract may be unenforce- 
able under the Statute of Frauds, we would answer in the negative. 
Section 2(2) of the act makes it unlawful for any dealer to reject 
without reasonable cause any perishable agricultural commodity 
Lought or sold, or contracted to be bought, sold, or consigned in in- 
terstate or foreign commerce by such dealer. Section 5(a) of the 
- act states that any commission merchant, dealer or broker violating 
paragraph (1), (2), (3), or (4) of section 2, shall be liable for the 
full amount of damages sustained in consequence of such violation. 
Section 7 of the act authorizes the Secretary of Agriculture to deter- 
mine, after hearing, the amount of damage as a result of violation 
of the act, and authorizes the entry of an order directing the of- 
fender to pay such amount to the complainant. It seems odd that 
unjustified rejection of produce ceases to be a violation of section 2, 
or is not a violation for which reparation can be awarded, merely 
because the contract of purchase is unenforceable in a civil suit for 
breach of contract because of the Statute of Frauds. However, we 
bow to precedent. Apparently, for a number of years the position 
has been taken in the Department of Agriculture that a complainant 
must satisfy the Statute of Frauds, that is, he must have an enforce- 
able contract thereunder in order to obtain a reparation award un- 
der the act. V. J. Duer & Company v. A. Abeson, Inc., 8. 8, PACA 
Docket No. 44 (1981); Sam Krasnow v. Charles Altman et al., S. 
14, PACA Docket No. 38 (1931); Botetourt Packing Association, 
Ine., v. The S. A. Gerrard Co., 8. 26, PACA Docket No. 50 (1932) ; 
Vehf Fruit Company v. Dawson Produce Company, 8. 41, PACA 
Docket No. 105 (1982); Harry W. Merill v. A. FE. Freeman, S. 89 
PACA Docket No. 215 (1932); Z. Gillarde et al. v. W. H. Harrison 
Co., S. 96, PACA Docket No. 40 (1932); Z. J. Vogel v. H. Rothstein 
& Son, 8. 147, PACA Docket No. 194 (1932) ; 8. Nightingale &: Com- 
pany v. Yonkers Fruit Company, Inc., S. 158, PACA Docket No. 
528 (1922); Tifton Produce Co. v. W. C. Will & Company, S. 238, 
PACA Docket No. 316 (1932); Shackelford Brown Company v. 
Saginaw Fruit Co., 5.274, PACA Docket No. 490 (1933) ; Dingfelder 
& Balish, Inc. v. Clowe & Davis, Inc., 8. 272, PACA Docket No, 753 
(1983) ; The Castellini Company v. Agriculture Exchange, S. 292, 
PACA Docket No. 278 (1933) ; D. Young Company v. Y onkers Fruit 
Company, S. 303, PACA Docket No. 161 (1988); Urich & Hollis v. 
Nathan Krupnick, 8. 454, PACA Docket No. 827 (1933); Schalit 
Produce Company v. J. E. Nelson et al., S. 468, PACA Docket No. 





. 738 
gent 


s to 
tion 
r'ce- 
tive. 
ject 
dity 
, n- 
the 
ting 
the 
tion. 
oter- 
tion 
OE 
that 
mn 2, 
rely 


, we 
ition 
nant 
yrce- 
un- 
LCA 
<B: 
tion, 
32); 
LCA 
. 89 
130Nn 
stein 
'om- 
No. 
238, 
y V. 
lder 
753 
292, 
"puat 
18 V. 
hilit 
No. 


A. D. 788 IRVING WILLIAMS CO. v. LEEF-SCHNIEBOLK CO. 


844 (1933) ; Ritchie Brothers v. D. O. Williams & Co., 8. 555, PACA 
Docket No. 992 (1933); Missouri Fruit Eauchange v. S. Strock & 
Company, S. 669, PACA Docket No. 770 (1934); Western Fruit 
(rowers, Ine. v. Anato Fruit & Produce Company, S. 810, PACA 
Docket No. 1194 (1934); Burnard & Company, Ine. v. B. Nelson & 
Company, S. 815, PACA Docket No. 1342 (1935); Cohen EH galnich, 
Ine. v. Purse Brothers, Inc., S. 968, PACA Docket No. 1528 (1935) : 
S. Goldsamt, Ine. v. M. Sternick, Inc., S$. 1216, PACA Docket No.1798 
(1936) ; Joseph Justman and Company, Ine. v. Samuel Sacks Broth- 
ers, S. 1350, PACA Docket No. 2003 (1936); The S. A. Gerrard 
Company v. Pioneer Fruit and Commission Co., S. 1408, PACA 
Docket No. 2084 (1936) ; 7. Heltzer v. Frank Bova, S. 1357, PACA 
Docket No. 2081 (1936) ; Wolf and Cohen v. L. Zavadoff, Inc. et al., 
S. 1488, PACA Docket No. 2184 (1937); Marvin Berry et al. v. The 
Nalling Produce Company, S. 1643, PACA Docket No. 2497 (1937) : 
Elmer Hartner et al. vy. Sam Krasnow, 8. 1677, PACA Docket No. 
2312 (1937) ; Heller Bros. Co., Inc. v. Frank 8S. Idako Co. et al., S. 
1998, PACA Docket No. 2366 (1938); Florida Fruit and Produce, 
Ine. v. H. Payne, 8. 2783, PACA Docket No. 3975 (1941) ; American 
Fruit Growers, Inc. v. Sam Goldstine & Son, 3 A.D. 506 (1944). 
But see M. C. Rugate Company v. Solomon Tie & Timber Company. 
1 A.D. 96 (1942). 

Nevertheless, it seems appropriate in the enforcement of a remedial 
act, such as the Perishable Agricultural Commodities Act, that the 
requirements of the Statute of Frauds should not be as rigorously 
applied as in some court decisions involving only contract matters. 
Here respondent inspected the tomatoes, purchased four specific cars. 
and orally accepted the tomatoes through its agent. Respondent’s 
action in filing diversion orders with the Santa Fe stating that the 
cars were consigned to it, and also its action in diverting the cars, 
show that respondent conducted itself as if it had purchased and 
owned the tomatoes although, unknown to respondent at the time. 
the complainant had retained the billing in his name in order to 
secure payment. All these facts—together with the fact that § 
46.2(s) of the regulations (7 CFR, Cum. Supp., 46.2(s)) for the 
enforcement of the act would make respondent’s failure to notify 
complainant of the results of the inspection at Chicago within an 
hour an “acceptance”—lead us to the conclusion that there was a suf- 
ficient receipt and acceptance to take the contract out of the opera- 
tion of the Statute or Frauds. We are not unaware of a number of 
decisions which seem to demand more in the way of receipt and ac- 
ceptance than is shown here. But, in this type of proceeding, where 
reparation is sought for wnlawful conduct, we think the Statute of 
Frauds should not be permitted to serve as a wholly impenetrable 
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shield for a person clearly shown to have rejected produce without 
justification. ! 

It is concluded that respondent’s rejection was without reasonable 
cause and violated section 2 of the act; that reparation should be 
awarded complainant to compensate for losses sustained; and that 
the facts and circumstances should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $5,228.62, with interest thereon at 5 
percent per annum from November 18, 1942, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 789) 
PACA Doc. No. 4344.* Decided November 8, 1944. 


Dismissal of Proceeding Based on Settlement Between Parties 


A stipulation having been filed by the parties and their attorneys to this pro- 
ceeding stating that the matter at issue had been amicably adjusted, and 
authorizing a dismissal, the proceeding is dismissed. 


*. Benjamin F. March of Chicago, Illinois, for complainant. Mr. Alexander 
tolbus, of Chicago, Illinois, for respondent. Mr. Richard F. Roche, Ex- 
aminer. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
DISMISSAL OF PROCEEDING 

Complainant filed a complaint against respondent under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seq.). Respondent answered and thereafter the proceeding was 
regularly noticed for an oral hearing. A hearing was held at * * * 
on September 14, 1944. Thereafter, the parties and their attorneys 
entered into, and filed on October 5, 1944, a stipulation in writing 
to the effect that the matters at issue had been amicably adjusted 
and authorizing a dismissal of the proceeding. In accordance with 
such stipulation, the proceeding is dismissed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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A.D. 790 MAINE POTATO GROWERS, INC. v. JOS. MARTINELLI 
& COMPANY, INC. 


(A. D. 790) 


MAINE Potato GroweEks, INc. v. Jos. MARTINELLI & Company, Inc. PACA Doc. 
No. 4375. Decided November 8, 1944. 
Sale on Delivered Basis—Unlawful Rejection 


Where complainant sold and tendered to respondent a carload of U. S. No. 1, 
size A, 2-inch minimum potatoes, on a delivered basis, and respondent 
rejected them, it is held that since the destination inspection found that 
the potatoes conformed to the contract, the rejection was without reason- 
able cause, and reparation should be awarded to complainant. 


Delivered Sale—Effect of Lapse of Time Between Two Inspections 


In a delivered sale of a carload of U. S. No. 1 potatoes, a Government appeal 
inspection made 8 days after respondent’s rejection showing excessive 
decay in part of the load is found not to be inconsistent because of the 
lapse of time, with a previous restricted Government inspection made on 
the day of rejection showing the potatoes to conform to the contract. 


Maine Potato Growers, Inc., of Presque Isle, Maine, pro se. Joseph Marti- 
nelli & Company, Inc., of Springfield, Massachusetts, pro se. Mr. F. W. 
Woodley, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 

On March 20, 1944, Maine Potato Growers, Inc., complainant, 
filed a formal complaint under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.), alleging that 
respondent, Joseph Martinelli & Company, Inc., unlawfully rejected 
a carload of potatoes. 

Since the amount claimed as damages is less than $500, the pro- 
ceeding was conducted under the shortened procedure (7 CFR, Cum. 
Supp. 47.37). A report of investigation was served upon complain- 
ant on May 1, 1944. Copies of the report of investigation and formal 
complaint were served upon respondent on the same date. 

It is undisputed that the complainant contracted to sell, and the 
respondent contracted to purchase, a carload of U. S. No. 1, size A, 
2-inch minimum potatoes on a delivered basis. When the potatoes 
were tendered to respondent at the destination, respondent rejected 
them because of the alleged presence of field frost and dry rot. 

Complainant relies upon two Federal inspections to support its 
claim that the potatoes at the time of delivery conformed to the 
contract specifications. The shipping point inspection made on 
December 29, 1943, and the one made at destination on January 6, 
1944, both found that the potatoes had less than one percent decay 
and were U.S. No. 1, size A, 2-inch minimum. An inspection certif- 
icate made by the Railway Perishable Inspection Agency on January 
6, 1944, likewise shows that less than one percent decay was noted. 


Respondent alleges that one of its employees, with 20 years experi- 
ence, examined the potatoes and did not consider them even U. S, 
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No. 2’s; and that the previous week it had purchased a similar car of 
Maine potatoes which was passed by the Federal inspector but had 
to be repacked at a great loss because of field frost. It is pointed out 
that on January 14, 1944, a Federal appeal inspection was made and 
the certificate states as to condition: “In 1 stack next A-end bunker 
samples examined show 8 to 15 average 11 percent Wet type Fusa- 
rium Tuber Rot either following slight cuts or occurring as soft rot 
on smal] spots scattered over surface of affected potatoes. In re- 
mainder of load 50 percent of samples show no soft rot, 40 percent 
show 1 to 2 percent, and 10 percent show 4 percent, average 1 per- 
_ cent for this portion of load.” From this, the respondent argues that 
these potatoes were affected with a disease of field origin, whereas 
it was entitled to receive sound potatoes which would not develop 
any appreciable amount of decay during the distribution period of 
one to five weeks. 


FINDINGS OF FACT 

1. Complainant is a corporation, whose address is P. O. Drawer 
910, Presque Isle, Maine. 

2. Respondent is a corporation whose address is 157 Lyman Street, 
Springfield, Massachusetts, and at the time of the transaction in- 
volved herein was licensed under the act. 

3. On December 29, 1943, complainant sold to respondent one 
carload of U. S. No. 1, size A, 2-inch minimum Green Mountain 
potatoes at $2.70 a hundred pounds delivered. Maxfield-Blackmer 
Brokerage Company of Springfield, Massachusetts, acted as agent 
for both parties. 

4, Pursuant to the contract, complainant shipped from loading 
points in Maine to the respondent in Springfield, Massachusetts, 450 
bags of potatoes in car BREX 74797. 

5. The shipment arrived at Springfield on January 5, 1944. Re- 
spondent inspected the potatoes on January 6, 1944, and rejected 
them claiming that they were excessively affected by field frost. 
The potatoes at that time were U. S. No. 1, size A, 2-inch minimum. 

6. Complainant resold the rejected potatoes in Springfield and 
realized a net amount of $703.87. The damages suffered by com- 
plainant are represented by the difference between the net amount 
obtained on resale and the net contract price of $1,018.87, plus demur- 
rage of $7.65, or a total of $322.65. 

7. The complaint was filed on March 20, 1944, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 
The Government inspection certificate dated January 6, 1944, 
states that the potatoes contained less than one percent soft rot. 
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This inspection was restricted to the accessible portion of the load. 
The appeal inspection of the entire load 8 days later shows that the 
contents then failed to grade U. S. No. 1 only because of 11 percent 
soft rot in one stack. Between 45 and 55 bags were contained in the 
stack mentioned. Considering the fact that the appeal inspection 
was made 8 days later, the average amount of decay for the whole 
‘arload at that time is not inconsistent with the previous inspection. 
It is concluded that the potatoes graded U. S. No. 1, size A, 2-inch 
minimum, at the time of arrival. 

Respondent’s rejection of the potatoes was without reasonable cause 
and constitutes a violation of section 2 of the act, for which com- 
plainant should be awarded reparation, with interest, and the facts 
should be published. 

ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $322.65, with interest thereon at 5 percent 
per annum from January 6, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 
20 days after its date. 


(A. D. 791) 
PACA Doc. No. 4333.* Decided November 13, 1944. 


Dismissal of Complaint for Reparation for Failure to Sustain Burden of Proof 


Where complainant has failed to sustain his burden of proof to show that the 
first contract to deliver to complainant 50 cars of melons was cancelled 
on the condition that the respondent would deliver to complainant 12 cars 
of melons in accordance with the alleged second contract, and it is found 
that the first contract was unconditionally abrogated, the complaint seek- 
ing _— by reason of the alleged breach of the first contract is dis- 
missed. 


Counterclaim—Cross-Complaint—Award of Reparation 


Where respondent has failed to prove damages for complainant's alleged breach 
of contract as respondent has not shown that it resold the produce at the 
best obtainable price, the cross-complaint on this cause of action is dis- 
missed, but since complainant admitted the second cause of action, set 
out in respondent’s counterclaim, complainant’s refusal to make full pay- 
ment.to respondent for the produce herein involved entitles respondent 
to an award of reparation. 


Messrs. Lewkowitz & Wein, of Phoenix, Arizona, for complainant. Messrs. 
Jennings & Salmon and Ozell M. Trask, of Phoenix, Arizona, for re- 
spondent. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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PRELIMINARY STATEMENT 

On November 24, 1943 * * * the complainant, filed a complaint under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.A. 1940 
ed. 499a et seqg.), seeking reparation from the * * * the respondent, 
for the amount that complainant alleges it lost in profits because of 
respondent’s failure to make delivery of 50 carloads of cantaloups 
in accordance with the contract entered into by complainant and re- 
spondent. 

Complainant alleges that on or about April 10, 1943, the re- 
spondent orally agreed to consign to complainant for sale 50 carloads 
of cantaloups on the basis of $1.75 per crate, guaranteed f.o.b. * * * 

“and the complainant was to be allowed 4 percent of the gross sales 
and selling charges for its street expenses in * * * and all above 
the said guarantee and 4 percent was to be divided equally between 
complainant and respondent. 

Complainant further alleges that both complainant and respondent 
were to pay $10 per car to * * * a broker, who acted in negotiating 
the contract as agent of both complainant and respondent. Respond- 
ent failed to deliver any of the 50 cars of cantaloups, and complainant 
alleges that it agreed to release respondent from the 50-car contract 
if the respondent would sell at $2 a crate and deliver to complainant 
12 carloads of cantaloups, to be shipped one car each day beginning 
July 8, 1943; that respondent failed to deliver any of the 12 carloads; 
and that as a result of the respondent’s failure to make delivery, 
complainant lost on the 50-carlot contract profits in the amount of 
$22,233.12, which sum is now due the complainant from respondent. 
Complainant states that this loss of profits is based upon the lowest 
market price for melons on the * * * market during the period that 
said melons were to be delivered by respondent in accordance with 
the contract of consignment. The calculations and basis of complain- 
ant’s claim are set out in an exhibit attached to the report of investi- 
gation. 

Complainant filed the affidavits of * * * and * * *. Both state that 
on July 6 or 7, 1943, complainant and respondent entered into a new 
agreement whereby the 50-car contract was abrogated, and in lieu 
thereof, respondent agreed to sell complainant 12 carloads of canta- 
loups at $2 a crate, f.o.b. shipping point. * * * testilied that between 
the complainant and respondent, they were to pay him $25 per car 
brokerage on each of the 12 cars. These affidavits state that respond- 
ent on July 8, 1943, delivered to the broker, for complainant, mani- 
fests and car numbers covering eight carloads of cantaloups shipped 
from * * * from June 29 to July 1, 1943, saying that these shipments 
were furnished under the 12-car contract. The complainant refused 
these eight cars, claiming that shipment was to be made one car 
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each day beginning July 8, and respondent thereupon refused to 
make further shipments. The broker states that he was not present 
at the time the 12-car agreement was reached, and that neither party 
informed him as to when shipment under the agreement was to be 
made. 

In its answer, respondent admits the 50-car agreement, and that 
respondent failed to deliver any of the said 50 cars of melons. How- 
ever, respondent states that this contract shortly after the time for 
delivery was cancelled and abrogated by mutual assent of both 
parties. 

Respondent further admits that it entered into a new contract 
wherein respondent agreed to sell to complainant 12 cars of melons 
at $2 per crate, f.o.b. * * * complainant to pay a brokerage fee of 
$25 per car to * * *. However, respondent denies that the abrogation 
and cancellation of the orginal contract for the delivery of 50 cars 
of melons was conditioned upon the performance of the later con- 
tract, and alleges the true fact to be that the original contract was 
unconditionally cancelled and abrogated. Respondent further denies 
that the second agreement provided for the delivery of said 12 cars 
at the rate of one car per day beginning July 8, 1943, and denies that 
said respondent failed and refused to deliver the said cars of melons. 
Respondent alleges that on July 8, 1943, respondent delivered to 
* * * as broker, representing only the complainant, manifests and 
car numbers covering eight carloads of cantaloups originating at 
** * on June 29, 30, and July 1, 1943, and notified the broker that 
all of these cars were furnished and delivered under the contract with 
complainant, requiring the delivery by respondent of 12 cars of 
cantaloups; that the broker accepted these manifests and car num- 
bers, but later returned the same to respondent, notifying respondent 
that complainant had refused to accept delivery of the cars; and 
that because of the complainant’s failure and refusal to accept de- 
livery of the cars, respondent thereafter did not make further de- 
liveries under the contract. 

In a counterclaim and cross-complaint, respondent alleges that be- 
cause of complainant’s refusal to accept the eight cars then in inter- 
state commer¢e, complainant has breached the agreement entered into 
by complainant and respondent which constitutes a violation of the 
act. As a result of the alleged breach of the agreement in violation 
of the act, respondent resold the eight cars and claims to have suf- 
fered damages in the sum of $1,602.35, which amount is itemized in 
an exhibit attached to respondent’s cross-complaint. 

Respondent further states that on or about June 25, 1943, the com- 
plainant, through its agent, * * * purchased from respondent, one 
car of cantaloups, ART 23825, containing 288 crates of Jumbos and 
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28 crates of Standards for an agreed price of $1,807, and although 
respondent delivered said car, complainant has failed and refused 


to pay for the car. 

In its answer, to respondent’s counterclaim and cross-complaint, 
complainant denies that there is due respondent from complainant, 
$1,602.35, because of complainant’s refusal to accept the eight cars 
of cantaloups shipped on June 29, 30, and July 1, 1943, since the 
agreement entered into between the parties required one car to be 
shipped each day, beginning July 8, 1943. 

Further answering respondent’s counterclaim, complainant admits 
that it purchased from respondent, on or about June 25, 1943, one 
car of cantaloups, ART 23825, for the agreed purchase price of 
$1,807, and has failed and refused to pay respondent this amount. 
Complainant states that at the time payment was due respondent 
from complainant on this car, respondent was indebted to complain- 
ant in the sum of $22,233.12 for failure to comply with the contract 
for the delivery of 50 cars of cantaloups, and that immediately there- 
after, complainant mailed its check in the sum of $1,807 to the War 
Food Administration to be held in escrow pending the determination 
of the claims of complainant against respondent, and that said 
amount is now being held by the War Food Administration pending 
determination of the controversy of the parties in this proceeding. 


FINDINGS OF FACT 
1. Complainant is a corporation whose address is 
2. Respondent was a corporation whose address was * * * at the 
time of the transaction involved herein, and was licensed under the 
act as a corporation. * * * of * * * obtained a license on July 1, 
1943, as a partnership composed of * * * and * * *. 

3. On April 10, 1943, complainant and respondent entered into 
an oral contract whereby respondent agreed to consign to complain- 
ant for sale, 50 carloads of cantaloups. Complainant guaranteed 
$1.75 a crate f.o.b. * * * and was to be allowed 4 percent of the gross 
sales and selling charges for its street expenses in * * * and all 
above the said guarantee and the 4 percent was to be divided equally, 
50 percent to complainant and 50 percent to respondent. Complain- 
ant and respondent were to each pay * * * broker, $10 per car. The 
broker acted in negotiating such contract as agent of both complain- 
ant and respondent. 

4. In violation of the oral contract, respondent failed to deliver 
any of the said 50 cars of melons. 

5. On July 6 or 7, 1943, complainant assented to the termination 
of all duties under the 50-car contract. 

6. At the same time, respondent agreed to sell complainant 12 


* * * 
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carloads of cantaloups at $2 a crate, f.o.b., * * * and the broker was 
to receive $25 a car for each of the 12 cars. On July 8, 1943, re- 
spondent delivered to the broker, manifests and car numbers cover- 
ing eight carloads of cantaloups shipped from * * * in interstate 
commerce from June 29 to July 1, 1943. Complainant refused these 
eight cars on the ground that shipment was to be made one car 
each day beginning July 8, 1943. 

7. Upon complainant’s rejection of the eight cars, respondent re- 
sold them and claims damages in the sum of $1,602.35 because of 
complainant’s rejection. The respondent does not show where it re- 
sold the melons, nor does the respondent show that it resold them 
at the best obtainable price. 

8. On June 25, 1943, complainant, through its agent. * * * pur- 
chased in interstate commerce from respondent, one car of cantaloups, 
ART 23825, containing 288 crates of Jumbos and 28 crates of Stand- 
ards for an agreed price of $1,807, and, although respondent de- 
livered and complainant accepted the car, complainant has failed 
and refused to pay respondent for the car. Complainant sent its 
check in the sum of $1,807 to the War Food Administration, * * * to 
be held in escrow pending the determination of the claims involved 
in this case. 

9. The complaint herein was filed on November 24, 1943, and the 
cross-complaint on January 3, 1944, both within nine months after 
the alleged causes of action accrued. 


CONCLUSIONS 

Complainant’s claim for damages in the sum of $22,233.12 is based 
on loss of profits which complainant alleges is due it because re- 
spondent, in violation of an oral contract entered into by complainant 
and respondent, failed to deliver to complainant 50 cars of melons. 
Complainant admits that this contract was cancelled, but states that 
it was cancelled on the condition that respondent would deliver to 
complainant 12 cars of melons, one each day. shipment of which was 
not to begin until July 8, 1943. This contract was also oral. Com- 
plainant states that respondent failed to deliver the 12 cars in ac- 
cordance with the second contract and it is thereby entitled to the 
loss of profits on the 50-car contract. Respondent denies that the 
cancellation of the first contract was conditioned upon respondent’s 
performance of the second contract. 

The burden of proof is on the complainant to prove its allegation 
that the cancellation of the first contract was on the condition that 
the respondent would deliver to the complainant 12 cars of melons 
in accordance with the second contract. The complainant has failed 
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to sustain this burden and it is found that the first contract was 
unconditionally abrogated. 

Also the basis of the complainant’s damages is not established. 
There is attached to the report of investigation an itemized statement 
setting forth the amount claimed as damages, but this statement does 
not contain sufficient facts to prove the damages alleged by the com- 
plainant. 

Since it is found that the 50-car contract was unconditionally can- 
celled, the default of the 12-car contract does not give the complainant 
a right to fall back on the 50-car contract, and the respondent has not 
‘violated the act by failing to pay the complainant the profits on the 
50 cars of melons. 

Respondent filed a counterclaim and cross-complaint based on two 
alleged causes of action, the first of which states that complainant 
did not accept eight cars of melons which were tendered to com- 
plainant in accordance with the terms of an oral contract requiring 
respondent to deliver to complainant 12 cars. Complainant denies 
the terms of this contract as alleged by respondent, and complainant 
states that it was justified in refusing the eight cars shipped on June 
29, 30, and July 1, 1943, since the agreement entered into required 
one car to be shipped each day, beginning July 8, 1943. It is not 
necessary to determine whether shipment under the terms of the 
contract was not to begin until July 8, 1943, since even if it could 
be found that complainant had breached this contract, the respond- 
ent has not proven the measure of damages for such breach. The 
cross-complaint as to this cause of action should be dismissed. 

The second cause of action set out in respondent’s counterclaim and 
cross-complaint is admitted by complainant which states that it 
is liable to respondent in the sum of $1,807 on car ART 23825, pur- 
chased by complainant from respondent on June 25, 1943. Com- 
plainant sent its check to the War Food Administration to be held 
in escrow pending the determination of this action. Therefore, com- 
plainant’s refusal to make full payment promptly to respondent for 
this car constitutes a violation of section 2 of the act, for which 
amount respondent should be awarded reparation. 


ORDER 
The complaint is hereby dismissed. 
Respondent’s counterclaim and cross-complaint is dismissed as 
to its first cause of action set out therein. 


Based on the second cause of action set out in respondent’s coun- 
terclaim and cross-complaint, complainant, within 30 days from the 
date of this decision, shall pay respondent, as reparation, $1,807. ‘The 
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complainant’s check of $1,807 being held in escrow by the War Food 
Administration shall be forwarded to the respondent. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 792) 


PACA Doc. No. 4259.* Decided November 16, 1944. 
Order of Reparation for Brokerage Fee—Agency—Due Diligence 


On the basis of the record of the transaction herein involved and, in part, on 
the previous dealings between the respondent and the complainant showing 
that it was customary for the complainant to charge, and the respondent 
to pay a brokerage fee in connection with similar transactions, it is con- 
cluded that the complainant acted as agent for the respondent in pur- 
chasing the peaches herein involved, and it is determined that the com- 
plainant exercised due diligence in its attempt to fulfil the agency con- 
tract, and therefore, the complainant is entitled to the agreed brokerage 
fee, but since the complainant is not injured by the respondent’s refusal 
to accept the produce, it is not necessary to decide whether the respondeént’s 
rejection was unlawful. 


Mr. Sol Edgert, of Cleveland, Ohio, for complainant. Mr. Fred Stua, of Cleve- 
land, Ohio, for respondent. Mr. Frank A. Gallagher, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 


On October 26, 1942, the complainant * * * filed a complaint under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed. 499a et seg.), against the respondent, * * *. The complainant 
alleges that on June 27, 1942, * * * on behalf of the respondent, 
by telephone requested the complainant to purchase for the account 
of the respondent on a brokerage basis for shipment on June 29, 1942, 
one carload of Hiley peaches. The complainant states that pursuant 
to such request complainant purchased car FGE 10606 Hiley peaches 
for the account of the respondent, and that the peaches were shipped 
on June 29, 1942, but upon arrival in * * * they were unlawfully 
rejected by the respondent. The complainant alleges damages as a 
result of the rejection in the amount of $540.41, the difference be- 
tween the net proceeds of the resale of the peaches and the cost of 
the peaches plus brokerage. 

The respondent filed an answer admitting the rejection of the 
fruit, but denied that such rejection was without reasonable cause. 
Respondent alleges that the peaches failed to meet the contract speci- 
fications in that they graded U. S. No. 1 and not U. S. Extra No. 1. 

An oral hearing was held in * * * on August 31 and September 1, 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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1943. The deposition of * * * president of the complainant, had 
been taken previously in * * * and was admitted in evidence at the 
hearing. 

The record discloses that on June 27, 1942, the respondent in- 
structed the complainant by telephone to purchase a car of Hiley 
peaches “of best quality obtainable and at the lowest price possible.” 
The car of Hiley peaches was shipped by complainant to respondent 
on June 29, 1942, and on that day the complainant telegraphed that 
the peaches were Hiley U. S. Extra No. 1. Respondent rejected the 
peaches on arrival on the grounds that they were not U. S. Extra 
No. 1 as stated in complainant’s telegram. The government inspec- 
tion of the peaches made at shipping point on the day of shipment 
revealed the peaches to be U. S. No. 1 grade. After rejection by the 
respondent the peaches were resold by the complainant at * * * and 
net $526.49. 

The respondent contends that the peaches were purchased by it 
from complainant denying that the complainant acted as a broker in 
the transaction. While the testimony on this question is in conflict. 
complainant in previous dealings with the respondent had custom- 
arily charged a brokerage fee on transactions with that company. 
The invoice sent by complainant covering the peaches involved in 
this case reflected only the grower’s price for the peaches, plus the 
usual brokerage fee of $25. 

The grower charged complainant a total of $1,041.90 for the ship- 
ment. The complainant in turn submitted an invoice to the re- 
spondent in this amount, plus $25 brokerage fee, a total of $1,066.90, 
and correctly described the peaches as U. S. No. 1 grade. In this 
connection the deposition of * * * discloses that the complainant has 
not paid the grower the full purchase price of the peaches but only 
the amount received from the resale. thereof. 


FINDINGS OF FACT 
1. The complainant is a corporation whose address is * * *. 
2. The respondent is a corporation whose address is * * *.. The 
respondent was licensed under the act at the time of the transaction 
involved herein. 


3. On June 27, 1942, the complainant orally agreed with respond- 
ent to purchase, as agent for the respondent, a car of Hiley peaches 
of best quality obtainable and at the least price possible. 

4. On June 29, 1942, pursuant to this agreement, the complainant 
purchased for the respondent a car of Hiley peaches FGE 10606 
for which complainant invoiced the respondent in the amount of 
$1,066.90 which represented the price quoted by the grower plus the 
customary brokerage fee of $25. 





A. D. 792 PACA DOC. No. 4259 1007 


5. On June 29, 1942, the complainant notified respondent by tele- 
graph that it was shipping respondent a car of Hiley U. S. Extra 
No. 1’s. The complainant and grower believed that the car graded 
“Extra,” whereas in fact said peaches were graded U. S. No. 1. The 
peaches were shipped from * * * on June 29, 1942, and upon arrival 
at * * * on July 2, 1942, the peaches were rejected by the respondent 
on the ground that they were not U. S. Extra No. 1. 

6. The peaches purchased by the complainant for the respondent 
were U. S. No. 1 grade and met the agency contract requirements. 

7. After rejection of the peaches by the respondent, the complain- 
ant resold the shipment at * * * on July 7, 1942, for a net return 
of $526.49 which amount the complainant paid over to the grower. 

8. The complaint was filed on October 26, 1942, which was within 
nine months after July 1942, when the cause of action accrued. 


CONCLUSIONS 

The complainant acted as agent for the respondent in purchasing 
the peaches in question. This conclusion is based upon the record of 
this transaction and, in part, on the previous dealings between the 
two companies wherein it was customary for the complainant to 
charge, and the respondent to pay, a brokerage fee of $25 in con- 
nection with similar transactions. See Merrill Packing Vo., Ine. v. 
Herman Franzblau, Ine., PACA Docket No. 2392, S. 1594, and 
Herbert W. Clark, Inc. v. The A. C. Blair Company (2 A.D. 360). 

The complainant exercised due diligence in its attempt to fulfil 
its agency contract with the respondent, and the complaint is en- 
titled to the agreed brokerage of $25. However, the complainant is 
not injured by respondent’s refusal to accept the peaches. There- 
fore, it is not necessary to decide whether respondent’s rejection was 
without reasonable cause since either way the complainant is not en- 
titled to recover for the respondent’s rejection of these peaches. 
There should be no publication of the facts in this case. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $25, with interest thereon at 5 per- 
cent per annum from June 29, 1942 until paid. 
Copies hereof shall be served on the parties by registered mail or 
in person. : 
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(A. D. 793) 
PACA Doc. No. 4306.* Decided November 17, 1944. 


Order Dismissing Petition for Reconsideration—Prior Stay Order Vacated 


Since the petitioner has not shown facts that were not considered when the 
original order in this proceeding was issued, and did not indicate the 
application to the facts in issue of any rule which constitutes error in 
law, its petition for reconsideration is dismissed, the prior stay order is 
vacated, and the original order shall become effective 20 days after the 
date of this order. 


. Gilbert Morcroft, of Pittsburgh, Pennsylvania, for complainant. Mr. Alez- 
ander Golbus, of Chicago, Illinois, for respondents. Miss Rufe D. Ed- 
wards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


- ORDER ON RECONSIDERATION 


On September 19, 1944, pursuant to the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), the com- 
plainant, * * * was awarded $337.50 reparation against the re- 
spondent, * * * and the respondent’s countercomplaint was dismissed 
(3 A.D. 738). The respondent * * * filed a petition for reconsid- 
eration on October 11, 1944, to which complainant filed an answer. 
The order of September 19, 1944, was stayed by an order dated Oc- 
tober 19, 1944 (3 A.D. 770), pending a decision on the petition for 
reconsideration. 

The record has beea re-examined. It appears that the evidence 
submitted by the complainant supports the order of September 19, 
1944. The respondent has neither brought to our attention any facts 
that were not considered when this order was issued, nor pointed out 
the erroneous application to the facts of any rule of law. There- 
fore, the petition for reconsideration should be dismissed. 

Respondent’s petition for reconsideration of the order of Septem- 
ber 19, 1944, is dismissed. 

The stay order of October 19, 1944, is vacated. 

This order and the order of September 19, 1944, shall become ef- 
fective 20 days after the date hereof. 

Copies hereof shall be served on the parties by registered mail 


or in person. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 794) 


WILENSKY & ComMPANy v. M & M Propuce Company. PACA Doc. No. 4356. 
Decided November 18, 1944. 


Reparation Order Based on Breach of Warranty—Damages—F.O.B. 
Contract—Sale on Delivered Basis 


Where in a proceeding for reparation complainant sought an award of repa- 
ration against respondent for the latter’s failure to deliver potatoes of 
quality stipulated in the contract of purchase and sale, and the evidence 
of record disclosed that the respondent charged in addition to the f.o.b. 
ceiling price 6 cents per sack as allowed by the regulations of the Office 
of Price Administration on delivered sale only, and complainant paid the 
freight, it is held that the sale was intended by the parties to be f.o.b. 
as to price, and on a delivered basis as to grade, quality, and condition 
and under such a contract the respondent was obligated to tender to com- 
plainant at the destination potatoes conforming to the contract, and 
since the produce accepted by complainant did not meet the terms of the 
contract, complainant is entitled to an award of reparation in the amount 
of damages it sustained. 


Damages—Breach of Warranty—Resale—Market Value 


In computing damages for breach of warranty, the price received by com- 
plainant for produce after reconditioning, rather than the contract price 
plus freight, is held to be the market value of the quality of the produce 
warranted in the contract. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. M & M Produce 
Company, of Timpson, Texas, pro se. Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 

On October 19, 1943, Wilensky & Company, complainant, filed a 
complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.), seeking an award of repara- 
tion against respondent, M & M Produce Company, for the latter’s 
failure to deliver potatoes of the quality ordered. A copy of the 
report of investigation was served upon complainant on February 
23, 1944. Copies of the report of investigation and the complaint 
were served upon respondent on February 24, 1944, but no answer 
has been filed. In accordance with the applicable rules of practice 
(7 CFR, Cum. Supp., 47.25(c)), oral hearing is waived, and the 
allegations of the complaint are deemed to be admitted. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of Nathan Wilensky, 
Lester Wilens, Morris Fink and Edward Wilens, doing business as 
Wilensky & Company, whose address is 41 South Water Market, 
Chicago, Illinois. 

2. Respondent is an individual, Trammell F. Malloy, doing busi- 
ness as M & M Produce Company, whose address is Timpson, Texas, 
and during all times mentioned in the complaint held a license under 
the act. 
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3. Complainant purchased from respondent four carloads of po- 
tatoes, cars FGEX 31608 and PFE 90342 on June 8, 1943, car ART 
18248 on June 9, 1943, and car WFEX 67354 on June 10, 1943. The 
cars were purchased as containing 325 sacks each of “Victory Grade” 
potatoes, and the price was $2.86 per bag f.o.b., or $3,718 for the four 
cars. The contract of sale was on a delivered basis as to grade, 
quality, and condition. 

4. Respondent shipped three of the cars loaded with potatoes 
from Timpson, Texas, and one, ART 18348, from Center, Texas. 
The cars arrived in Chicago five or six days later. 

5. Government inspections were made of the cars on June 14 and 
15, 1943, shortly after their arrival at Chicago. Car FGEX 31608 
had been partially unloaded, some sacks having been taken to com- 
plainant’s store. The potatoes in that car were affected by Slimy 
Soft Rot ranging from 1 to 40 percent, averaging 12 percent, and 
in addition, there was an average of 9 percent slightly sunken, dis- 
colored, starchy areas, most of which were sticky. Those inspected at 
the store were in even worse condition.’ Car WFEX 67354 had an 
average of 45 percent Slimy Soft Rot, and an average of 10 percent 
discolored areas. There was an average of 18 percent Slimy Soft 
Rot in the bags remaining in car PFE 90342, and an average of 15 
percent discolored areas. Car ART 18348 was shown to be affected 
by Sclerotium Rot ranging from 1 to 80 percent, average 11 percent, 
generally in advanced stages. 

6. The “Victory Grade” of potatoes, as adopted by the State of 
Texas. consists of a combination of U. S. No. 1 and U. S. No. 2, 
114-inch minimum, which must meet the minimum requirements of 
U. S. No. 2, 1%-inch minimum, including the allowable tolerance 
for size and grade defects. Neither the U. S. No. 1 nor the U. S. 
No. 2 grades permit in excess of 1 percent soft rot. 

7. Due to the condition of the potatoes, complainant sustained 
losses represented by the difference between the value of the potatoes 
actually delivered and the value they would have had if they had 
been in accordance with the contract requirements. The losses were 
$140.75 on car FGEX 31608, $554.25 on car WFEX 67354, $192.35 
on car PFE 90342, and $176.80 on car ART 18348, or a total of 
$1,064.15. No part of this amount has been paid, though respond- 
ent was notified as to the condition of the potatoes. 

8. The complaint was received from the complainant on October 
19, 1943, which was within nine months after the cause of action 
accrued. 

CONCLUSIONS 

Complainant alleges in its complaint that the potatoes were pur- 

chased on a delivered basis, because the respondent, in addition to 
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the f.o.b. ceiling price of $2.80 per sack, charged 6¢ per sack which 
is normally allowed by the Office of Price Administration regula- 
tions on delivered sales only. The evidence of record, however, in- 
dicates that the complainant paid the transportation charges which 
is not ordinarily done by the buyer where the contract of sale is on 
a delivered basis. It is concluded that the sale was intended by the 
parties to be f.o.b. as to price, and on a delivered basis as to grade, 
quality, and condition. Under such a contract the respondent was 
obligated to tender to complainant at the destination potatoes con- 
forming to the contract. Government inspections made of the four 
shipments, following delivery at Chicago, show that the percentages 
of decayed and defective potatoes were far in excess of the tolerance 
allowed for the “Victory Grade” ordered by complainant. 

The amount of reparation requested by complainant is $1,141.13. 
This figure largely consists of the actual cost of certain sacks which 
were lost in repacking and the loss on other sacks which had to be 
sold for less than actual cost. Complainant did not state how the 
actual cost was arrived at but apparently it is the contract price 
plus freight. The balance of the amount claimed is for labor ex- 
pense in repacking the remainder of the potatoes. 

The measure of damages for a breach of warranty is the differ- 
ence between the value of the produce at the time of delivery and 
the value it would have had if it had answered to the warranty. 
Here, the record shows that complainant sold the potatoes which 
were reconditioned for prices of $3.75 to $4 a sack. It appears from 
this that if the potatoes had been as ordered complainant could have 
sold them for at least $3.75 a sack, or $1,218.75 a carload. This figure 
is accepted as showing the market value at destination of the quality 
of potatoes purchased. Complainant resold the potatoes in car 
FGEX 31608 for $1,119.50, car WFEX 67354 for $682.50, car PFE 
90342 for $1,074.70, and car ART 18348 for $1,075.70. Expenses in 
repacking the potatoes in these cars were $41.50, $18, $48.30, and 
433.75, respectively. The loss, therefore, after taking into considera- 
tion the repacking expenses, was $140.75 on FGEX 31608, $554.25 
on WF EX 67354, $192.35 on PFE 90342, and $176.80 on ART 18348, 
or a total of $1,064.15. The result reached is considered to be more 
nearly indicative of complainant’s damage and has been adopted 
in lieu of that requested. 

Respondent’s failure to deliver potatoes which were in accordance 
with the terms of the contract was without reasonable cause and in 
violation of section 2 of the act. Reparation should be awarded com- 
plainant for damage sustained, with interest, and the facts should 


be published. 
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ORDER ° 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation $1,064.15, with interest thereon at 
5 percent per annum from June 15, 1943, until paid. 

The facts and circumstances herein stated shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 
20 days after its date. 


(A. D. 795) 
PACA Doc. No. 4405.* Decided November 28, 1944. 


Dismissal of Complaint for Reparation Based Upon Settlement Between Parties 


Since full settlement of the complainant’s claim has been made by the re- 
spondent in this proceeding, the complaint for reparation is hereby 
dismissed. 


Messrs. Bernstein, Weiss € Tomson, of New York, New York, for complainant. 
Mr. John D. Kennedy, of Fort Lauderdale, Florida, for respondents. Miss 
Rufe D. Edwards, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator 

DISMISSAL OF PROCEEDING 
On November 9, 1944, the respondent sent to the Fruit and Vege- 
table Branch, Office of Distribution, a cashier’s check made payable 
to the complainant which was in settlement of the complainant’s 
claim in the above-entitled case. On November 16, 1944, this check 

was sent to the complainant who, in a letter dated November 17, 

1944, acknowledged receipt of the check. Full settlement having 

been made in this case, the complaint herein is dismissed. 

Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 796) 
PACA Doc. No. 4319.* Decided November 29, 1944. 


Dismissal of Complaint for Reparation Based Upon Settlement Between Parties 


Pursuant to stipulated settlement of the claims involved herein, which pro- 
vides that the order as required by the Department should be entered 
“to discontinue” the proceeding “without notice to any of the parties,” 
the proceeding is dismissed. 


Messrs. Henry Duke and Herman 8S. Azelrod, both of New York, New York, 
for complainant. Messrs. Woltz € Barber, of Mt. Airy, North Carolina, 
for respondent. Mr. Raymond O. Denham, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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DISMISSAL OF PROCEEDING 

The formal complaint in this proceeding under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
was filed on May 5, 1943. Issue was joined by the answer of re- 
spondent, J. G. Wood, doing business as the Mount Airy Canning 
Company, and the case was assigned for an oral hearing at Mount 
Airy, North Carolina. During the hearing the parties, acting through 
their attorneys, stated on the record, and stipulated to, a settlement 
of their claims. Such stipulation provided that such order as re- 
quired by the Department should be entered “to discontinue” the 
proceeding “without notice to any of the parties.” The proceeding 
is dismissed. 


(A. D. 797) 


In re Josie COHEN Company et al. PACA Doc. No. 4349. Decided November 
29, 1944. 


Revocation of License Obviated Because of Its Termination 


Revocation of respondent's license would be justified, had it not terminated, 
for failure to pay for produce even though such failure to pay was due 
to respondent’s financial inability to meet its obligations. 


Principal and Agent—Liability of Licensee’s Agent for Licensees Debts 


In the absence of fraud or collusion between the manager or agent, and his 
principal, the licensee and owner of the business regulated by the act, 
and the record not showing facts which would make the agent personally 
obligated to pay the principal's debts, the agent’s failure to pay is not 
violative of the act, and, consequently, no order is issued against the 
agent. 


-, James A. O'Donnell for Office of Distribution. Mr. Maurice J. Kaman. 
of Rochester, New York, for respondents. Mr. Leonard O. Carson, Ex- 
aminer. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), instituted by a com- 
plaint filed on March 23, 1944, by the Office of Distribution, the 
complainant. It was alleged that Sonya Cohen and Josie Cohen, 
Rochester, New York, owners of Josie Cohen Company, a licensee, 
had violated the act by failing to pay for produce bought. Respond- 
ents filed separate answers on April 21, 1944. Sonya Cohen admitted 
that she owned the company and had failed to make the payments 
because of business reverses as a result of which she had made an 
assignment for creditors. Josie denied his ownership and requested 
an oral hearing. , 
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A hearing was held in Rochester on August 9, 1944, before Leonard 
Q. Carson, Regional Attorney, of the Philadelphia office, Office of the 
Solicitor, as examiner. James A. O’Donnell, of the New York office, 
Office of the Solicitor, appeared for complainant, and Maurice J. 
Kaman, of Rochester, appeared for respondents. No witnesses were 
called. Respondents’ counsel conceded that Josie (for Joseph) Cohen 
managed the business for his wife Sonya, the owner, that the com- 
pany bought the produce as alleged, and that it failed to pay for it, 
as stated in one of the answers filed. He asked dismissal as to Josie 
because he was not an owner, and did not concede that the act had 
been violated under the circumstances. The examiner properly re- 
fused to dismiss, as an examiner is not authorized to do so by the 
rules of practice (7 CFR, Cum. Supp., 47.10(b) ). 

After the hearing respondents reiterated the request for dismissal 
as to Josie Cohen. On August 31, 1944, complainant filed a sug- 
gested order recommending revocation of the license and publication 
of the facts. The suggestions contained a finding that the complaint 
was filed within the time provided by the act for filing disciplinary 
complaints, and a conclusion that the disciplinary action taken should 
be construed as applicable to Josie, as he was responsibly connected 
with the business. In his report, filed on October 9; 1944, the ex- 
aminer proposed revocation of the license, publication, and an order 
directing both Sonya and Josie Cohen to cease and desist from han- 
dling perishable agricultural commodities in interstate commerce. 
When the time for excepting to the report expired without either 
party having excepted, the record was submitted to this office, where 
this order has been prepared. Neither party made the record show 
it, but complainant has informally advised that the license automatic- 
ally terminated during the time allowed for excepting. 


FINDINGS OF FACT 

1. Sonya Cohen, doing business as Josie Cohen Company at 70-72 
Public Market, Rochester, New York, was licensed under the act on 
October 27, 1942. The license was renewed on October 27, 1943, but 
terminated on October 27, 1944, when the renewal fee was not paid. 

2. At all times material herein Josie Cohen, husband of Sonya 
Cohen, managed Josie Cohen Company for his wife. 

3. On nineteen separate occasions in August, September, and 
October, 1943, Josie Cohen Company bought perishable agricultural 
commodities but failed to pay for them. The commodities involved 
were cantaloups, cranberries, figs, grapes, Irish potatoes, lemons, 
lettuce, melons, onions, and sweet potatoes. Each occasion involved 
shipment by rail or truck from California, Colorado, Idaho, New 
Jersey, or Pennsylvania to the purchaser in New York. 
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CONCLUSIONS 

Section 2 of the act requires prompt payment. Failure to pay 
violates this requirement regardless of financial ability to pay. Jn 
re Junsburg, 1 A.D. 540 (1942). Accordingly. a finding concerning 
the alleged business reverses and an assignment for creditors has 
been omitted as immaterial here. The repeated failures of the li- 
censee to pay would authorize revocation of the license. Had it not 
terminated, it would have been revoked. The facts should be pub- 
lished. The cease and desist order recommended by the examiner is 
not issued, as it does not appear to be authorized by the act. 

There is no evidence of fraud or collusion between Josie Cohen, 
the manager or agent, and his principal, the licensee and owner of 
the business. The facts are that the principal has not paid for what 
she bought. The record does not show facts which would make the 
agent personally obligated to pay the principal’s debts. Unless he 
is obligated to pay, his failure to pay would not violate the act. Con- 
sequently no order is issued against Josie Cohen. 

We have omitted the recommended finding concerning the period 
allowed by the act for filing disciplinary complaints because we have 
found no such period mentioned in the act. 


ORDER 
The complaint and ‘this proceeding are dismissed. 
The facts, as stated herein, shall be published. 
Copies hereof shall be served on respondents by registered mail or 
in person, and on the Office of Distribution. Except as to service, 
this order shall become effective on the thirtieth day after its date. 


(A. D. 798) 


In re MEYER SCHUMAN ComMPANY. PACA Doc. No. 4389. Decided November 
29, 1944. 


Agreement Not to Engage in Business as Licensee Under Act Not Against 
Public Policy—License Granted Upon Posting of Bond 


Where applicant for a license as a dealer in fresh fruits ahd vegetables had 
in 1941 surrendered its license and agreed to stay out of business regulated 
by the act, after admitting violations of the act, proved in this proceed- 
ing its fitness for a license, it is held that although the agreement to 
stay out of business was not contrary to public policy and authorizes a 
denial of its application for a license in 1944, a new license should be 
issued to the applicant upon posting of a bond. 


Mr. John J. Toohey, for Office of Distribution. Mr. Wendell Lund, ot Wash- 
ington, D. C., for applicant. Mr. Frank A. Gallagher, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commod- 
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ities Act, 1930 (7 U.S.C. 499a et. seq.), instituted by a complaint 
filed by the Office of Distribution on August 11, 1944. It was alleged 
that Meyer Schuman Company, Chicago, Illinois, had applied for a 
license as a dealer in fresh fruits and vegetables in interstate com- 
merce but was unfit to engage in that business because of past viola- 
tions of the act, in connection with which violations it had agreed 
not to engage in any business subject to the act. By agreement, no 
answer was filed, and a hearing was held in Chicago on August 19, 
1944, before Frank A. Gallagher of the Chicago office, Office of the 
Solicitor, as examiner. John J. Toohey of the same office appeared 
for the Office of Distribution, the complainant. Wendell Lund, an 
attorney of Washington, D. C., and Meyer Schuman, its president, 
appeared for the applicant. 

Complainant’s evidence consisted of a document showing that in 
1941 the applicant was allowed to surrender its license under the act 
rather than go through a formal hearing on charges that it had failed 
to account correctly to shippers and had falsely reported to them in 
1939 and 1940. In the document the applicant and its president ad- 
mitted the violations and agreed that the applicant would pay any 
amounts found by a disinterested accountant to be due to any shipper 
who might request an audit, in addition to amounts already shown 
paid or credited as a result of completed audits. They also agreed 
to discontinue business within the scope of the act and, in the future, 
to engage exclusively in activities not covered by the act. The presi- 
dent promised to have no connection with The Schuman Company, 
the successor to the applicant, in handling perishable agricultural 
commodities. 

The applicant’s evidence, presented through the testimony of its 
president, may be summarized as follows. All provisions of the 
agreement have been scrupulously observed. All shippers who de- 
sired had been allowed to audit the records back to the beginning 
of the company, even using their own auditors, and resulting claims 
had been paid. Shippers had expressed their confidence in the Schu- 
man name by ‘keeping their business with the successor company. 
In 1941 Meyer Schuman never expected to re-enter the business, as 
he had heart trouble and his doctor advised him to discontinue the 
business. This prompted him to surrender the license as he did, 
and his son took over as president of The Schuman Company. But 
the situation in 1944 is quite different. His health has improved to 
such an extent that the doctor now advises that becoming interested 
in his old business will benefit him. His son has now had to take a 
long rest because of impaired health. Under these changed circum- 
stances he seeks permission to re-enter the business he withdrew from 
in 1941. 
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After the hearing the applicant was allowed to submit written 
statements concerning Meyer Schuman’s character, all of which 
were favorable to him. Thereafter the applicant filed a suggested 
order, recommending that a license be granted because of the changed 
conditions and Meyer Schuman’s sincerity in rectifying past errors. 
Complainant suggested that the license be denied because the appli- 
cant had not shown why its voluntary agreement should not remain 
in effect. 

In his report, filed on October 21, 1944, the examiner recommended 
that the license be granted, on the basis of conclusions that the agree- 
ment to stay out of business permanently was contrary to public 
policy and that three years’ suspension from business was an ade- 
quate penalty for the admitted violations. Complainant excepted 
to the examiner’s failure to propose findings and conclusions con- 
cerning the applicant’s unfitness for license, and to the conclusions 
and order proposed. Oral argument was requested. 

Argument was held before me in Washington on November 20, 
1944. Thomas F. Green, Jr., of the Washington office, Office of the 
Solicitor, argued for complainant, and Mr. Lund argued for the 
applicant. Both counsel ably presented their contentions, but as the 
issues deemed most important are mentioned in the Conclusions, it 
appears unnecessary to summarize their arguments. 


FINDINGS OF FACT 

1. The applicant is a corporation doing business in Chicago, IIli- 
nois. Meyer Schuman is its president. From about 1937 to 1941 
it dealt in produce as a licensee under the act. Pursuant to an agree- 
ment, made in 1941, by which no oral hearing was held, the appli- 
cant admitted having failed to account correctly to shippers of fresh 
fruits and vegetables in interstate commerce, and having falsely 
reported to them, on numerous occasions in 1939 and 1940. As part 
of the agreement it surrendered its license, and it and its president 
agreed to engaged solely in activities not within the scope of the act. 
It also agreed to pay any amounts found due to shippers by audits 
to be made later. 

2. Before the agreement was made the applicant’s president re- 
ceived medical advice that his health would not allow him to con- 
tinue in the business. A successor company, of which his son was 
president, took over the applicant’s former business. Now the son’s 
health is impaired and the father’s improved to such an extent that 
the father would like to take part in the business again, for both his 
own and his son’s benefit. These changed conditions were not con- 
templated when the agreement was made. 
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3. The applicant and its president have thus far complied with 
the agreement, but due to the changed conditions they now wish to 
re-enter business as a licensee, and have submitted an application 
for a license under the act for the corporation. 


4. The acts admitted by the applicant would, by themselves, sup- 
port a finding that it is unfit to engage as a licensee by reason of 
having violated the act, but in view of its act since the violations oc- 
curred, the applicant and its president are not found to be now unfit 
for license. 

CONCLUSIONS 

- The 1941 agreement enabled the Secretary to accomplish the same 
practical result as would have been obtained by a revocation of the 
applicant’s license after hearing. That is, the applicant got out of 
business as a licensee and could not get back into it without the 
Secretary’s permission. By sections 4 and 8 of the act (7 U.S.C. 
499d, 499h) Congress has specifically provided for this situation. 
Under these circumstances we do not consider the agreement con- 
trary to public policy; as the examiner did, even if an agreement 
with the appropriate governmental officer could ever be said to be 
contrary to public policy. We conclude that we are fully authorized 
to hold the applicant to its agreement and deny its application for 
license. However, we see nothing to prevent our agreeing, with the 
other parties to an agreement, to modifications in the agreement. 

Whatever distinctions there may be for other purposes, it is con- 
sidered that for the purposes of this proceeding the situation is the 
same as if the applicant’s license had been revoked in 1941 for its 
admitted violations of the act. In such a situation the last two sen- 
tences of section 4(b) of the act authorize, but do not require, issu- 
ance of a license if the applicant furnishes a bond. We have not 
found the unfitnesss which would require denial of the application 
under section 4(d) of the act, and pursuant to the grant of discre- 
tion in section 4(b) we conclude that the license should be granted 
upon the posting of a bond. 

The record shows that a statement concerning the applicant’s re- 
tirement from business in 1941 was published. It would seem ap- 
propriate, then, to publish the circumstances under which the ap- 
plicant is issued a new license, and publication should be ordered. 


ORDER 


Upon the posting of a satisfactory bond in the amount of $25,000, 
the applicant shall be issued the license requested. After the bond 
has been in effect for one year, the appropriate officer of the Office 
of Distribution, or his successor, may reduce the amount of the bond 
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or may relieve the applicant of the obligation of keeping a bond on 
file, if in such officer's opinion, the conduct of the applicant is such 
as to indicate that a bond is not necessary. 

The facts and circumstances stated herein shall be published, and 
copies hereof shall be served. 





COURT DECISIONS 
UNiTED SvaTEs v. ADLER’S CREAMERY, INc., 107 F. 2d 987. Decided November 
3, 1939. 
CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 


Handler, Who is—Incidental Regulation of Intrastate Commerce—Creamery 
Dealing in Milk Produced Wholly Within State Held to be “Handler” 


A creamery dealing in milk produced wholly within the state of New York 
and sold in New York City is held to be a “handler” as provided in Order 
No. 27 under the act, even though the order provided that handling must 
be in the current of interstate commerce or directly burden, obstruct or 
affect interstate commerce as the protection of interstate commerce from 
burdens or obstructions may involve the incidental regulation of intra- 


state commerce.* 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

In Equity. Suit by the United States of America against Adler’s 
Creamery, Inc., to enforce an order regulating the handling of milk, 
wherein Holton V. Noyes, as Commissioner of Agriculture and 
Markets of the State of New York, was permitted to intervene as 
plaintiff. From an order granting plaintiff’s motion for a manda- 
tory injunction pendente lite, defendant appeals. 

Reversed. 

Samuel Rubin, of New York City, for defendant-appellant. 

John S. L. Yost and Robert M, Cooper, Sp. Assts. to Atty. Gen.. 
and Margaret HI. Brass, Sp. Atty., of Washington, D. C., for the 
United States. 

Before Swan, Cuasg, and Crarx, Circuit Judges. 

Cuase, Circuit Judge. 

This suit was brought by the United States pursuant to the pro- 
visions of the Agricultural Marketing Agreement Act of 1937, 7 
U.S.C.A. Section 601 e¢ seg., to enforce an order, known as Order 
No. 27, which was issued by the Secretary of Agriculture by virtue 
of authority conferred upon him by the above mentioned statute. 
The appellee Noyes, as Commissioner of Agriculture and Markets 
of the State of New York, was duly permitted to intervene as a party 
plaintiff. The order first became effective on September 1, 1938; 
it was later suspended as of January 31, 1959; and still later on 
July 1, 1939, it was reinstated and since has been in effect. 

The order undertook to regulate the handling of milk in the New 
York Metropolitan Marketing Area in so far as to cover such milk 
which is in the current of interstate commerce or which directly 
burdens, obstructs or affects such commerce and was applicable to 
all who were handlers of such milk as defined therein. The validity 
of the order was upheld in United States v. Rock Royal Co-operative, 
Ine., 59 S.Ct. 998, 83 L.Ed. 1446, and is no longer disputed. 


*Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—-Ed. 
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The appellant during the period covered by the complaint operated 
two receiving plants in the State of New York where it received milk 
which was produced wholly within the State of New York and was 
transported within that state to the City of New York where it was 
sold to a distributor who prepared it for market and sold it either 
for use or resale, all within the City of New York. This milk was 
not physically commingled with any other milk before sale for con- 
sumption. The appellant complied with the provisions of Order 
No. 27 for the months of September and October, 1938. Competitors. 
however, questioned the validity of the order; refused to comply; 
and in November, 1938, in a suit brought in the District Court for 
the Northern District of New York, United States v. Rock Royal 
Co-op., 26 F. Supp. 534, the court declined to grant a preliminary 
injunction to compel compliance. Final decision in the district court 
was a dismissal of the bill and that resulted in holding further at- 
tempts to enforce the order in abeyance until that decision was re- 
versed by the Supreme Court in United States v. Rock Royal Co- 
operative, Inc., supra. Meanwhile the operation of Order No. 27 
was suspended and later reinstated as noted above. The appellant 
did not make the payments as provided by the order for the period 
beginning with the month of November, 1938, and continuing to 
January 31, 1939, the effective date of the suspension. Since the 
order was re-instated, effective on July 1, 1939, the appellant has 
-omplied with it in so far as it covered the period since the effective 
(late of its reinstatement. 

[1] The first question is whether or not the appellant is a handler 
subject to the provisions of Order No. 27. If so, we do not under- 
stand that there is any dispute as to the amounts for which it is 
liable for the three months it has failed and refused to comply with 
the order. Handler, as defined generally in the order, “means any 
person who engages in the handling of milk, or cream therefrom, 
which is received at a plant approved by any health authority for 
the receiving of milk to be sold in the marketing area, which han- 
dling is in the current of interstate commerce or directly burdens. 
obstructs, or affects interstate commerce.” The appellant’s primary 
contention that it was not such a handler during the period of its 
non-compliance is based on the fact that it was engaged solely in 
handling intrastate milk together with its claim that its handling 
of such milk did not directly burden, obstruct or affect interstate com- 
merce. It also points out that Order No. 27 was expressly made 
effective only “* * * * after the issuance by the Commissioner of Agri- 
culture and Markets of the State of New York of an order contain- 
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ing provisions similar to the provisions of this order and to which 
the order shall be complementary * * *” and insists that if it is sub- 
ject to any order, it is only to the state order which was duly issued 
and made effective as of September 1, 1938. Its other grounds for 
reversal are that the present enforcement of the order for the period 
from November 1, 1938, to January 1, 1939, violates the due process 
clause of the Fifth Amendment, U.S.C.A.Const., and that in any 
event a preliminary mandatory injunction in effect decided the whole 
_ cause before it had an adequate opportunity to be heard on the merits 
and was improper. 

[2] There was sufficient support for findings of fact which the 
court made to the effect that about one-third of the milk produced 
for sale in the New York Metropolitan Marketing Area comes from 
states other than New York and about one-sixth of the milk pro- 
duced in the State of New York for sale in that marketing area 
crosses state lines on its way to that market. About.one-half of all 
the milk produced for sale in that marketing area is actually moved 
in interstate commerce while being brought to market; such milk 
as that which the appellant handled, and now handles, is sold in that 
market in active competition with milk brought there in interstate 
commerce and the latter cannot compete with unregulated milk in the 
marketing area. These facts are, therefore, to be taken as established 
on this appeal. Guilford Const. Co. et al. v. Biggs, 4 Cir., 102 
F.2nd 46. 

[3,4] Accepting them, accordingly, we believe the appellant is a 
handler as defined in Order No. 27 in that its business involves deal- 
ing in milk in a way which directly burdens, obstructs and affects 
interstate commerce within the scope of the decision of the Supreme 
Court in United States v. Rock Royal Co-operative, Inc., supra. It 
is true that the milk with which the court was immediately concerned 
in that case had been moved in interstate commerce. But the power 
of Congress to protect interstate commerce from being burdened or 
obstructed is not confined to the regulation of actual movement across 
state lines. It extends to whatever action becomes necessary to free. 
or keep free, from obstructiort the lawful passage of commodities 
from state to state. National Labor Relations Board v. Jones & 
Laughlin, 301 U. S. 1, 57 S.Ct. 615, 81 L.Ed. 893, 108 A.L.R. 1352: 
Consolidated Edison Co. v. National Labor Relations Board, 305 
U. S. 197, 59 S.Ct. 206, 83 L.Ed. 126. And the recognition that this 
may involve the incidental regulation of intrastate commerce is by 
no means new. Wésconsin R. R. Commission v. Chicago, B. & Q. 
R. R. Co. 257 U. S. 563, 42 S.Ct. 232, 66 LEd 371, 22 A.L.R. 1086; 
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Houston, FE. & W. Texas R. Co. v. United States, 234 U. S. 342, 34 
S.Ct. 833, 58 L.Ed. 1341. 

[5-8] We interpret the decision in United States v. Rock Royal 
Co-operative, Inc., supra, to mean that milk which has not crossed 
a state line but which is distributed in a marketing area in such a 
way that its marketing is merely part of what is from the public 
standpoint one marketing operation which includes the interstate 
milk may be the subject of federal regulation whenever that is neces- 
sary to prevent a direct burden upon or obstruction to the coming 
of interstate milk into the marketing area. While due regard is to 
be given to maintain purely intrastate affairs free from federal en- 
croachment, Schechter Poultry Corp. v. United States, 295 U. S. 495, 
55 S.Ct. 837, 79 L.Ed. 1570, 97 A.L.R. 947, and Carter v. Carter Coal 
Co., 298 U. S. 238, 56 S.Ct. 855, 80 L.Ed. 1160, the regulation of inter- 
state commerce through marketing control is lawful and, being so, 
the incidental power to protect interstate commerce so regulated 
from direct. burdens or obstructions extends to what has become, or 
is reasonably sure to become, such a burden or obstruction because 
of the fact that interstate commodities can move in commerce only 
subject to marketing control. What is, or is likely to be, such a 
burden or obstruction must be determined from the nature of the 
need for protection and where that need has been created by lawful 
marketing control of interstate commodities the scope of such pro- 
tection covers the field, when necessary, of the similar marketing 
control of intrastate commodities. Currin v. Wallace, 306 U. S. 1, 
59 S.Ct. 379, 83 L.Ed. 441; Mulford v. Smith, 307 U. S. 38, 59 S.Ct. 
648, 88 L.Ed. 1092. Accordingly, the facts justifiably found below 
are sufficient to require us to hold that the appellant is a handler of 
milk who is bound to comply with the provisions of Order No. 27. 

[9,10] Nor is the order invalid under the due process clause of 
the Fifth Amendment, U.S.C.A.Const., because it may be economi- 
cally burdensome upon the appellant in respect to payments to be 
made for past months during which the market in which it sold was 
upset by the then prevailing conditions. The order was then in 
effect to the extent that it had been duly made and, though it may 
have been a hard choice under the circumstances, the appellant was 
free to conduct its business in compliance with the order; to cease 
doing business if it was unwilling to comply; or to keep on without 
compliance and run the risk of the consequences. It chose the latter 
course and must bear whatever loss that choice entails. Hegeman 
Farms Corp. v. Baldwin, 293 U. S. 163, 55 S.Ct. 7, 79 L.Ed. 259. 
True enough, the appellant is obliged to pay what its failure to pay 
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on time has made a past obligation but there is nothing retroactive 
about the order which makes the enforcement of payment a taking, 
without due process, of the property of the appellant. Mulford v. 
Smith, supra. 

[11,12] Yet a majority of the court does not think a preliminary 
mandatory injunction should have been issued. Congress has, in- 
deed, provided for the enforcement of such orders and for enjoining 
their violation. 7 U.S.C.A. § 608a(6). The usual equitable basis for 
the proceeding need not be alleged or proved. American Fruit Grow- 
ers v. United States, 9 Cir., 105 F.2d 722. But while equitable reme- 
dies have been provided they are still to be exercised in accordance 
with established equitable procedure. 

[13-15] The purpose of an injunction pendente lite is to guard 
against a change in conditions which will hamper or prevent the 
granting of such relief as may be found proper after the trial of the 
issues. Its ordinary function is to preserve the status quo and it is 
to be issued only upon a showing that there would otherwise be 
danger of irreparable injury. Community Natural Gas Co. v. City 
of Cisco, 5 Cir., 65 F.2d 320. While it may be granted to restore 
the status quo ante, it ought not to be used to give final relief before 
trial. Sims v. Stuart, D. C., 291 F. 707; Securities & Exchange Com- 
mission Vv. Torr, 2 Cir., 87 F.2d 446. 

In this instance the preliminary mandatory injunction required 
payment by the appellant in advance of trial and permitted a dis- 
tribution of the payments so made merely upon affidavits and before 
final decree. It did so notwithstanding that the only violation of the 
order at the time the injunction was granted, actual or reasonably to 
be contemplated, was a failure to make past payments which were 
due from a handler not shown to be in danger of becoming unable 
to pay before a final decree could be entered. There was no reason 
to believe, therefore, that delay in payment until after a final decree 
could be obtained would injuriously affect the present or future 
marketing control made effective by the order or cause any irrepara- 
ble injury. This case differs from H. P. Hood c&: Sons, Inc., et al. v. 
lnited States et al., 1 Cir., 97 F.2d 677 which dealt largely with 
future payments, though some past due payments seem to have been 
involved also, in that here the handler acquiesced in the validity of 
the order and was not contesting its liability for current or future 
payments in accordance with its terms. Consequently, the plaintiffs 
had no rights which were endangered by any delay that would be 
made necessary by a joinder of issue and a disposition of the mat- 
ter by final decree. That being so, the preliminary mandatory in- 
junction was improvidently granted. 
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Apparently no appreciable delay would have been necessary after 
the defendant filed its answer as it is probable that a motion for a 
summary judgment could then have been successfully made. We 
but advance that thought, without expressing any opinion, merely 
to point out that, if so, a quick and effective remedy was available 
which made the granting of an injunction of doubtful propriety even 
if a sufficient basis for it had otherwise been shown. 

Order reversed. 

Crakk, Circuit Judge, dissents. 

Cxark, Circuit Judge (dissenting). 

As the opinion herewith makes clear, the ultimate outcome of this 
litigation cannot be in doubt, in view of the decision in United States 
v. Rock Royal Cooperative, Inc., 59 S.Ct. 993, 83 L.Ed. 1446. The 
moving papers herein, in showing the need of a preliminary injunc- 
tion, stress the fact that “experience had demonstrated that market- 
ing orders can work effectively only if promptly and vigorously en- 
forced” and point to the demoralization of marketing control not 
merely in the Boston milk area after United States v. David Butirick 
Co., D.C., 15 F.Supp. 655 (reversed in 1 Cir., 91 F.2d 66), but also 
in the New York area by the failure of summary enforcement against 
this defendant and other defendants prior to the decision of the 
Supreme Court in the Rock Royal case. Plaintiff claims that unless 
it can secure prompt enforcement of milk orders against the remain- 
ing recalcitrant handlers, like disorderly marketing conditions will 
be repeated with eventual general non-compliance.’ 

The almost insurmountable difficulties of milk regulation are so 
well known that they need not be recited. Indeed, the newspapers 

call our attention to them daily. From Nebbia v. New York, 291 
U. S. 502, 54 S.Ct. 505, 78 L.Ed. 940, 89 A.L.R. 1469, on, the problems 
appear recurrently in the decisions. State and federal legislatures 
have attempted to cope with them. Here the United States and the 
State of New York have united their efforts and have adopted iden- 
tical regulations, in an endeavor to bring order to possibly the most 
chaotic distributing situation we have in this country. Congress has 
stated clearly its desire for speedy and summary enforcement of these 
orders. 7 U.S.C.A. § 608a(6), cited in the opinion. : I do not know 
how successful the program will ultimately prove to be, but I am 
loath to put even temporary obstacles in its way, now that the re- 
sponsibility of the administrators has been made clear by the Su- 


1 ‘Unless the defendant and other handlers who are in default are immediately enjoined from 
continued violation of the Order, the inevitable result will be a resumption of disorderly mar- 
keting conditions followed by general non-compliance, the lowering of prices to producers and 
the disruption and burdening of commerce between the states.” Affidavit herein of O. M. 
Reed, Acting Chief of the Dairy Section, Division of Marketing and Marketing Agreements, 
United States Department of Agriculture. 
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preme Court’s affirmance of the legislative mandate. I think the 
need of a preliminary injunction has been shown. 

It seems to me inconsistent to hold that the defendant’s position is 
now legally unsupportable and yet grant it a temporary respite to 
contest the governmental orders for a time, with the inevitable result 
of abetting the demoralization of control. Here on the hearing below 
the defendant’s real and only hope is to induce the Supreme Court 
to limit the Rock Royal decision. We may aid it to seek a speedy 
. test of that hope, as we have done by giving it the benefit of a stay 
pending appeal, but that is all that is necessary. It has taken nearly 
four months for this action to get to its present point; it will certainly 
be back to us in a few months with the issues no more clearly framed 
than now. I think we shall not have aided the parties to a settlement 
of litigation by now reversing. 

While a preliminary mandatory injunction is, of course, normally 
unnecessary, yet it is well within the equity powers of the court when 
the situation does call for it. Zoledo, A. A. & N. M. R. Co. v. Penn- 
' sylwania Co., C.C. 54 F. 730, 19 L.R.A. 387, cited in Peoria & P. U. R. 
Co. v. United States, 263 U. S. 528, 535, 44 S.Ct. 194, 68 L.Ed. 427. 
In H. P. Hood & Sons, Inc., et al. v. United States et al., 1 Cir., 97 
F.2d 677, such an injunction was granted covering back as well as 
future payments. In that case the ruling below, United States v. 
Whiting Milk Co., D.C., 21 F.Supp. 321, was modified to provide 
for payments into court, rather than to the market administrator. 
That was done in view of the then contemplated appeal to the Su- 
preme Court. Now that constitutionality has been determined and 
also since the Milk Administrator retains sufficient funds in his 
equalization pool to make repayment, should that ever be required, 
a like modification here is less necessary. 


The course of decision herein discloses, I believe, a defect in the 
new summary judgment rule, Rule 56, Federal Rules of Civil Pro- 
cedure, 28 U.S.C.A. following section 723c. Under the rules of many 
jurisdictions a summary judgment may be entered for either plaintiff 
or defendant, on the appropriate showing, as soon as the action is 
brought to the court or the defendant appears. English Rules under 
the Judicature Act, O. 3, r. 6, O. 14, 144A, 15; Conn.Pr.Bk.1934, § 
53, p. 34; Ill. Rev.Stat.1939, c. 110, § 181; Mass.Gen.Laws1932, c. 231, 
§ 59B; R.1.Gen.Laws1938, c. 524, § 1; but not N. Y. Rule of Civil 
Practice 113; 1 N.J.Rev.Stat.1937, 2 :27-124 to 129, N.J.S.A. 2 :27-124 
to 2:27-129, and Supreme Court Rule 80, N.J.S.A. tit. 2; and Mich. 
Stat.Ann.1935, § 27.989. The first published draft of the Federal 
Rules so provided. Preliminary Draft, May, 1936, Rule 43(a). But 
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the novelty of the procedure to many lawyers led to suggestions limit- 
ing its scope, so that as adopted, though a defendant may move for 
such a judgment at any time, a plaintiff or claimant may move only 
after an answering pleading is filed. Subdivisions (a) and (b) of 
Rule 56. Under the circumstances no reason of substance barred a 
final judgment below, and it is unfortunate that mere limitations of 
procedure may have done so. Amendment of Rule 56(a) eliminat- 
ing this restriction on the valuable remedy of the summary judg- 
ment appears to the writer hereof to be highly desirable in the in- 
terest of preventing the protraction of litigation. 

It is not clear, however, why the plaintiff did not suggest avoid- 
ance of this difficulty, and the court did not take steps to that end. 
For the time for answer apparently had expired at the time the order 
below was made, and the court could have proceeded at once on the 
basis of a default unless the defendant speedily filed a formal answer 
saying in general language what its affidavits said specifically. 

T would affirm. 


UnitTep STATES v. ADLER’Ss CREAMERY, INc., 110 F. 2d 482. Decided March 18, 
1940. : 


CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 


Injunction—Collection or Payment of Money 


A claim that it is inequitable to grant mandatory injunction to collect a past- 
due debt must yield to the statutory provision of such a remedy, and the 
form of the decree is not objectionable since, properly construed, it does 
not impose personal liability on the agents, attorneys, and officers of the 


defendant.* 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Action by the United States, in which Holton V. Noyes, as Com- 
missioner of Agriculture and Markets of the state of New York, 
intervened as plaintiff, against Adler’s Creamery, Inc., for a man- 
datory injunction to comply with an order issued under the Agri- 


2 The power of the Supreme Court to amend the new rules seems conceded by all, but some 
disagreement has arisen as to whether the Court may proceed by simple promulgation of the 
amendment, as in section 1 of the enabling statute, or must follow the cumbersome and delay- 
ing course of section 2 of that statute (transmittal to the Attorney General and report by him 
to Congress at the beginning of a regular session, with the change remaining non-effective 
until after the close of such session). Act of June 19, 1934, c. 651, §§ 1, 2, 48 Stat. 1064, 
28 U.S.C.A. §§ 723b, 728c. It is believed that the history of the legislation supports the con- 
struction indicated by the language of the statute itself that the procedure required by section 2 
applies to the one act there provided for, namely, the uniting of the law and equity rules, and 
that any other changes are to be made pursuant to the simpler methods of section 1 and of 
other grants of rule-making authority to. the Court. 45 Harv. L. Rev. 1303, 1309-10; 86 Pittsb. 
Leg. J. 8, 27; 15 Tenn. L. Rev. 584, 585; 3 Moore’s Federal Practice 3448-3452; but see A. B. A. 
Proceedings at Institutes, Vol. I, p. 179; Vol II, p. 227; 24 A.B. A.J. 675; H.R. Rep. No. 
2748, 75th Cong., 3d Sess. (1988) 3; Hearings before Committee on the Judiciary on H. R. 
8892, 75th Cong., 8d Sess. (1988) 71. 

*Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—Ed., 





1028 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


110 F. 2d 482 


cultural Marketing Agreement Act. From a final decree for the 
United States on a motion for summary judgment and an order deny- 
ing a motion to dismiss intervening plaintiff’s complaint, defendant 
appeals. 

Decree affirmed, and appeal from order dismissed. 

Samuel Rubin, of New York City, for appellant. 

John S, L. Yost and Edward Knuff, Sp. Assts. to the Atty. Gen., 
and Margaret H. Brass and Melva M. Graney, Sp. Attys., both of 
Washington, D. C., for the United States. 

Milo R. Kniffen, of Cobleskill, N. Y., Counsel to Department of 
Agriculture and Markets of State of New York (Louis 8S. Wallach, 
of Brooklyn, N. Y., of counsel), for intervener. 

Before Swan, Cuark, and Parrerson, Circuit Judges. 

Per Curtam. 

[1,2] This is a suit brought pursuant to the provisions of the 
Agricultural Marketing Agreement Act of 1937, 7 U.S.C.A. § 601 
et seg. The decree appealed from adjudged that the defendants and 
its agents, attorneys and officers “are hereby mandatorily enjoined 
and commanded” to comply with an order issued under said act, and 
particularly to pay to the Market Administrator the sum of $46,- 
796.66 owing to him under said order for a period prior to January 
31, 1939. The appellant’s contention that federal regulation may 
not control its wholly intrastate business was sufficiently answered in 
the former appeal to this court from the preliminary mandatory 
injunction. United States v. Adler's Creamery, 2 Cir, 107 F.2d 987. 
This is likewise true of the contention that enforcement of the order 
under the conditions prevailing prior to January 31, 1939, would be 
confiscatory. The claim that it is inequitable to grant a mandatory 
injunction to collect a debt past due must yield to the statutory pro- 
vision of such a remedy. 7 U.S.C.A. § 608a(6) and (8). See 7. P. 
Hood & Sons v. United States, 307 U. S. 588, 59 S.Ct. 1019, 83 L.Ed. 
1478. The form of the decree is not objectionable since, properly con- 
strued, it does not impose personal liability on the agents, attorneys 
and officers of the defendant. The decree is affirmed. 

[3] We think the appeal from the order denying the defendant’s 
motion to dismiss the complaint of the intervening plaintiff must 
be dismissed. This was not a final order; it was but the overruling 
of a demurrer to the complaint and such an order is not appealable. 
Clark v. Kansas City, 172 U. S. 334, 19 §.Ct. 207, 43 L.Ed. 467. No 
relief has been granted to the New York Commissioner of Agricul- 
ture and Markets. Whether the prior order, which granted him 
leave to intervene, was correct is not before us. 
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UniTED States v. BURLINGTON SANITARY MILK Company, Inc., Civil Action 
No. 554. Decided October 16, 1944. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF WISCONSIN 


Administrative Law—Exhaustion of Administrative Remedy 


Where the Government sought an injunction against the defendant, a handler 
of milk, to pay its obligations to the producer-settlement fund and the 
defendant interposed numerous defenses, it is held that since the de- 
fendant has not exhausted its applicable administrative remedy provided 
by the act, it is not entitled to a review of the action of the market ad- 
ministrator as prior resort to and exhaustion of the administrative remedy 
is essential to the jurisdiction of any court for review of any of the mat- 
ters set forth in the defenses, including those imposing liability on the 
defendant.* 


F. Ryan Dorry, Judge. 


OPINION ON ee MOTIONS TO ft DEFENSES AND FOR 
UMMARY JUDG 


This action is reais under the sada Marketing Agree- 
ment Act of 1937, 50 Stat. 246, 7 U.S.C. 601 et seg., to enforce com- 
pliance by defendant with the Secretary of Agriculture’s Order No. 
41, as amended, dealing with the handling of milk in the Chicago, 
Illinois, marketing area. The plaintiff seeks an injunction requiring 
the defendant to pay its alleged accrued obligations to the producer- 
settlement fund created by the order and administered by the market 
administrator, and to restrain the defendant from further violations. 

‘Twenty-one separate defenses were interposed by the defendant to 
the plaintiff’s amended complaint, eleven of which (Nos. 1, 4, 6, 9, 10. 
12, 14, 15, 16, 17 and 21) have been formally withdrawn. 

The legal sufficiency of the remaining ten defenses are challenged 
by the plaintiff’s motions to strike, and by its further motion for 
summary judgment. Questions arising on these motions are now 
before the court. 

It is unnecessary to state the purposes and applicable provisions of 
either the act or of Order 41 including amendments. As was said 
by the court in United States v. Wrightwood Dairy Co., 7 Cir., 123 
F. (2d) 100, 101, where the identical order was involved. 

“, . . The mechanics of this type of regulation are so fully discussed 
in United States v. Rock Royal Co-Operative, Inc., 307 U.S. 533, 59 S. Ct. 
993, 838 L. Ed. 1446, that it would be bootless to restate'them.” 


By defenses Nos. 2 and 3 the defendant attacks as unconstitutional 
certain provisions of the act. The constitutionality of these provisions 
has been upheld against similar attacks in United States v. Rock 
Royal Co- Operative, Inc., supra; H. P. Hood and Sons, Inc. v. United 
States, 307 U. S. 588; and United States v. Wrightwood Dairy Co., 


*Reference to each point involved in this case will be found in Index-Digest in this issue of 
hedetens Decisions.—Ed. 
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315 U. S. 110, therefore the contentions made by defendant are not 
open for consideration. In consequence the plaintiff’s motion to 
strike such defenses will be allowed. 

The same disposition must be made of the plaintiff’s motion to 
strike the defendant’s defenses Nos. 5, 7, 8, 11, and 19 wherein Order 
41 is attacked as unconstitutional and as invalid and void. On the 
authority of the cases last cited such defenses will be striken. See 
also: Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381; United 
States v. Wrightwood Dairy Co., 127 F. (2d) 907, 912; Crull v. Wick- 
ard, 137 F. (2d) 406; United States v. Adler’s Creamery, Inc., 107 
F. (2d) 987; id., 110 F. (2d) 482, Cert. den. 311 U. S. 657; Green 
Valley Creamery, Inc. v. United States, 105 F. (2d) 342; Chapman 
v. United States, 1389 F. (2d) 327, 330; United States v. Ridgeland 
Creamery Co., 47 F. Supp. 145, 149. 

The remaining defenses (Nos. 13, 18 as amended, 19 as amended, 
and 20) dispute the validity of the interpretation and administra- 
tion of the order by the market administrator in establishing prices 
in the marketing area, in imposing liability on the defendant, and 
otherwise. Concerning all of these matters it uniformly appears that 
the defendant has not resorted to or exhausted its applicable admin- 
istrative remedy provided by the act. Not having previously availed 
itself of and exhausted such administrative remedy, the defendant 
is not entitled to and may not be accorded court review of the chal- 
lenged action or actions of the market administrator. Prior resort 
to and exhaustion of the administrative remedy referred to is essen- 
tial to the jurisdiction of any court for review with respect to any 
of the matters set forth in the defenses under consideration, including 
those imposing liability on the defendant. Rochester Telephone Corp. 
v. United States, 307 U. S. 125, 189; Sunshine Anthracite Coal Co. 
v. Adkins, supra; Green Valley Creamery, Inc. v. United States, 
supra; United States v. Chapman, 139 F. (2d) 327; LaVerne Co-Op. 
Citrus Assn. v. United States, 143 F. (2d) 415; United States v. 
Ridgeland Creamery Co., 47 F. Supp. 145. 

Stark v. Wickard, 321 U. S. 288, where the right of a producer to 
challenge administrative action by a market administrator was recog- 
nized, has no application. There the court held that a producer’s 
claim for the assertion of which the act provided no administrative 
remedy could be examined by the courts in view of the existence of 
courts and legislative intent. Here, however, the defendant is a 
handler. The act provides an administrative remedy which should 
be first exhausted. As said in Switchmen’s Union v. Board, 320 
U. S. 297, 301, 
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“.. . it is for Congress to determine how the rights which it creates 
shall be enforced. Tutun v. United States, 270 U.S. 568, 576, 577. In such 
a case the specification of one remedy normally excludes another. See 
Arnson v. Murphy, 109 U.S. 238; Wilder Mfg. Co. v. Corn Products Refin- 
ing Co., 236 U.S. 165, 174, 175; United States v. Babcock, 250 U.S. 328, 
331; Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 404.” 


Allowance of the plaintiff’s motions to strike all of the defendant’s 
remaining defenses necessarily follows, leaving no material allegations 
or statements legally putting in issue or controverting the plaintiff’s 
amended complaint. In the circumstances, the plaintiff’s motion for 
summary judgment must be granted as of course, with provision to 
be made, however, for the defendant’s obligations to the producer- 
settlement fund. In this connection, the plaintiff’s motion for sum- 
mary judgment is adequately supported by three affidavits which 
set forth in detail defendant’s obligations. As above indicated, the 
calculations in these respects represent the market administrator's 
determinations, no review of which by this court is jurisdictionally 
permissible because the defendant has not even resorted to, let alone 
exhausted, its prescribed administrative remedy. 

In the circumstances the defendant’s denial of liability in its an- 
swer does not create an issue because it cannot be heard to dispute the 
market administrator’s determinations absent the exhaustion of the 
administrative remedy. Assuming, however, that the prior exhaus- 
tion of such administrative remedy were not required, I would be 
obliged to conclude, there being no opposing affidavits or other proof 
on the part of the defendant, that there is no genuine issue of fact 
as to the defendant’s obligations as set forth in the affidavits filed 
on behalf of the plaintiff. A mere general denial may be disregarded. 
Chapman v. United States, 139 F. (2d) 327, 331. Rule 56(b) of the 
Rules of Civil Procedure, 28 U.S.C.A., following Sec. 723(c), “does 
not contemplate that the court shall decide such issue of fact, but 
shall determine only whether one exists.” Ramsouer v. Midland 
Valley R. Co., 135 F. (2d) 101, 108. 

I conclude, in view of the situation disclosed by the record, that 
the judgment demanded by the plaintiff is in all respects authorized 
and appropriate. United States v. Rock Royal Co-Operative, Inc., 
supra, and other cases above cited. 

An order in conformity herewith with respect to the plaintiff’s 
motions to strike will be entered, and also findings and judgment 
accordingly, on the plaintiff’s motion for summary judgment. 
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NicHots & Co. et al. v. SECRETARY OF AGRICULTURE, 136 F. 2d 508. 
July 9, 1943. 


CIRCUIT COURT OF APPEALS, FIRST CIRCUIT 
Offsetting, What Constitutes—Acting on Other Side of Customers’ Trades 


On rehearing,* the order of the Secretary of Agriculture on December 29, 
1941, is set aside on the ground that while matching of opposite buying 
and selling orders by a futures commission merchant in his office con- 
stitutes “offsetting” within meaning of the act, the practice of futures 
commission merchants, holding opposite buying and selling orders at the 
same price, of giving one side of the trade to another broker, so that the 
orders met on the exchange and were executed by public outcry in the 
ring, and were not matched with the object or result of avoiding com- 
petitive bidding, is not “offsetting” even though there lurks in such prac- 
tices, when both brokers know the origin of the trade, the possibility that 
customers will not be fully protected.** 


Petition for Review of an Order of the Secretary of Agriculture. 

On rehearing. 

Order of Secretary of Agriculture set aside. 

For former opinion, see 131 F.2d 651. 

Edward C. Park, of Boston, Mass. (Withington, Cross, Park & 
McCann, of Boston, Mass., of counsel), for petitioners. 

Robert L. Pierce, Sp. Asst. to Atty. Gen., Thurman Arnold, Asst. 
Atty. Gen., Kenneth L. Kimble, Sp. Asst. to Atty. Gen., and Hobert 
H. Shields, Sol., Department of Agriculture, and Charles W. Bucy, 
Atty., Department of Agriculture, both of Washington, D. C. (James 
C. Wilson, Spt. Asst. to Atty. Gen., of counsel), for respondent. 

Before MaGruper, Manoney, and Woopsury, Circuit Judges. 


Manonsy, Circuit Judge. 

This court handed down an opinion in Vichols & Company et al. v. 
Secretary of Agriculture on November 19, 1942 (1 Cir., 131 F.2d 
651). On the basis of the testimony presented to a master and a 
master’s report, the Secretary of Agriculture concluded that Nichols 
& Company and Nichols & Company, Inc., were guilty of violating 
certain provisions of the Commodity Exchange Act, 49 Stat. 1491, 
7 U.S.C.A. §1 e¢ seg. He ordered that the registration of Nichols & 
Company as a futures commission merchant be suspended for a period 
of ninety days. He determined that Nichols & Company, Inc., re- 
fused access to records required to be kept open in violation of Sec- 
tion 41; that through the partnership, its agent, it took the other 
side of customers’ trades in violation of Section 4b(D), and that 
the partnership offset orders of some customers against the orders 
of other customers in violation of Section 4b(D). 

We determined in our opinion that the Secretary could not at- 












































*Former opinion, 131 F. 2d 651 (1942), 3 A.D. 552.—Ed. 
**Reference to each point involved in this case will be fpund in Index-Digest in this issue of 
Agriculture Decisions.—Ed. 
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tribute the wrongs of the corporation to the partnership and, there- 
fore, insofar as the order sought to punish the partnership for cor- 
porate wrongs it was invalid. We affirmed the Secretary in his con- 
clusion that the partnership was guilty of off-setting, set aside the 
Secretary’s order and remanded the case for further proceedings 
not inconsistent with our opinion. 

Nichols & Company filed a petition for rehearing on the question 
of whether it was guilty of violating the off-setting provisions of 
the Act. We invited the government to reply and a memorandum 
was filed by it. Thereafter we granted the petition for rehearing 
limiting it to the single question of whether the partnership was 
guilty of off-setting. Briefs were submitted and oral arguments were 
heard during the May session. 


When this*case was first decided the present issue did not loom 
large in the arguments of the parties. Since that time, however. 
we have had the benefit of ample discussion on the question. 

The evidence on this point indicates that Nichols & Company would 
ordinarily execute customers’ orders in the following manner: Wells, 
who was the floor broker for the partnership, would have two orders 
in hand; an order to buy and an order to sell the same future at 
the same price. In most cases one side, the purchase or sale, was 
given to another exchange member for execution and Wells executed 
the other side. It frequently resulted that Wells made the trade 
with the member who had been given the opposite side. The Secre- 
tary found, however, that “every such trade was made by outery in 
the ring and the two brokers who had partnership orders to purchase 
and sell did not always make the trade with each other”. In the 
opinion we characterized the participants in these trades as “friendly 
brokers”. Nichols & Company has taken the position all along that 
the statute was aimed at bucketing and that transactions which took 
place on the floor of the Exchange were not prohibited under the 
Act. We disagreed with this contention and stated that off-setting 
has a broader signification than bucketing. We are still of this view. 
That is to say, we believe that off-setting may take place not only 
in the office of the broker but also on the Exchange floor. 


A further contention is made, however, that the Secretary found 
that every trade was made by public outcry and that therefore he 
did not find that Nichols & Company had engaged in any collusive 
practice in order to stifle competition. When the opinion was first 
written I was of the view that there was something objectionable 
in the practice of two brokers executing opposite sides of customers’ 
trades, knowing the origin of the trades. Without casting any as- 
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persions upon the honesty of Nichols & Company, I took the position 
that inherent in such a practice was the possibility of stifling com- 
petition; that it was fraught with danger to the best interest of 
the customers and that since the statute was remedial we should 
interpret it in a manner consistent with the best interest of the pub- 
lic. This despite the fact that the Secretary did not make any find- 
ing that Nichols & Company through its brokers did a dishonest act. 

[1] Upon fuller consideration on rehearing, my brethren think 
_ that in arriving at a definition of the offense of offsetting our start- 
ing point should be, namely, that the matching of opposite buying 
and selling orders by a futures commission merchant in his office is 
off-setting within the meaning of the statute, as well as quite possibly 
being a form of “bucketing”; that in the absence of any statutory 
definition or illuminating legislative history as to the meaning of off- 
setting, we should look to the nature of the transaction admittedly 
comprehended by the term. The effect of matching orders in the 
office is that they are not offered openly and competitively on the 
market, which was the customer’s rightful expectation, and the cus- 
tomer does not obtain an exchange contract as a result of such match- 
ing. But the result of the practice carried on by Nichols & Com- 
pany was that buying and selling orders met on the exchange, as 
two orders must necessarily meet to consummate any trade. Since 
the Secretary of Agriculture made a finding that all the trades were 
executed by public outcry and in the ring, it cannot be said that 
the orders were matched with the object or result of avoiding open 
and competitive bidding. The customers received exchange con- 
tracts. 

[2] My brethren are of the view that the Secretary has shifted 
from his original position. They say that in his decision finding the 
partneiship guilty of off-setting the Secretary seemed to be of the 
view that Nichols & Company was guilty of off-setting merely be- 
cause it was the futures commission merchant employed in the execu- 
tion of the orders on both sides of the trade; that the “off-set” was 
the meeting of the particular two orders in the resulting trade. 
After reciting the facts he stated: “Both brokers were acting for the 
partnership, which leaves it in the position of handling both sides 
of a trade. Although it has put the trade through the ring, it has 
filled orders of two customers by causing them to offset each other.” 
At the rehearing, however, the Secretary argued that the futures 
commission merchant may properly appear on both sides of the 
trade provided there is an open and competitive offering; but that 
as a matter.of law there can be no open and competitive offering 
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where it is known by the two brokers, or perhaps by one of them, 
that the two orders had been placed in their respective hands by the 
same futures commission merchant. The government did not satis- 
factorily explain how the state of mind of the brokers—which the 
Secretary in his opinion did not seem to regard as a decisive fac- 
tor—could affect the quality of the transaction as off-setting. In 
the opinion of my brethren the government’s view on rehearing re- 
sults in an over-refined definition of off-setting hardly justified by 
the vague statutory language “to fill such order by offset against 
the order or orders of any other person”. They are of the opinion 
that the fact that there is a possibility that brokers may engage in a 
collusive practice when they both know the origin of the trade, is not 
a basis for characterizing as “off-setting” all transactions where two 
friendly brokers are used. 

While I still feel that there lurks in the practice above described 
the possibility that customers will not be fully protected, I am satis- 
fied to go along with my brethren in their conviction that neither 
the statutory language nor the legislative history supports our orig- 
inal interpretation of the term off-setting. 

Therefore, an order will be entered setting aside the Secretary’s 
order dated December 29, 1941. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DISMISSAL A.D. 
No. Page 


Withdrawal of Petition 
Since petitioner withdrew its petition, without prejudice, 
the petition is ordered dismissed pursuant to the rules 
of practice under the act 


OrpER No. 41 (CHICAGO) 
Classification and Pricing of Milk Where Standardization is In- 
volved 
Where petitioners, milk handlers under Order No. 41, stand- 
ardized milk downward and the order contained no spe- 
cific provisions for classifying and pricing milk where 
standardization is involved, it is held: (1) the market 
administrator had authority to deal with the problem 
because the order required the classification and pricing 
of petitioner’s milk; (2) since petitioners concede the 
propriety of classifying and pricing as Class I the fluid 
milk disposed of and ¢lassifying and pricing in Class II 
and III amounts of milk determined on the basis of the 
average butterfat content of milk received from produc- 
ers, the only issue is whether credit for the resulting 
excess of sales over receipts should be at the Class III 
price allowed by the market administrator or $1.40 per 
hundredweight claimed by petitioners; and (3) the Class 
III credit is preferred because it is more in line with the 
classification and pricing provisions of the order than 
the $1.40 per hundredweight, and it has not been shown 
to be illegally discriminatory or otherwise not in accord- 
ance with law 


Classification of Milk 
Propriety of classifying and pricing as Class I fluid milk 
disposed of 


Propriety of classifying and pricing in Class II and Class 
III amounts of milk determined on basis of average but- 
terfat content of milk received from producers 


Market Administrator 
Authority of, to classify and price milk where standardiza- 
tion is involved 


Reconciliation of sales with receipt. 


Sales and Receipts 
Reconciliation of 
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ADMINISTRATIVE LAW 
Allusion to Difference in Security of Judicial over Administra- 


tive Action 


siaaaa The frivolous claim of a party seeking justice from an ad- 
ministrative tribunal upon the ground that it could not 
obtain justice in Federal court is no less worthy of con- 
sideration than the unwarranted contention sometimes 


961 
advanced that justice is obtainable only in the courts__-_ 


DECEPTIVE PRACTICE 
DEATRIAENING SONA: TOGIIO Riss cio ani nnntnncmieptacedadeenas 


DISMISSAL 


Failure to Appear 
Since complainant failed to appear at the hearing in this 
proceeding or submit proof of his claim in any author- 


ized way, his complaint for reparation is dismissed__-__-- 


Failure to Sustain Burden of Proof 
Since the burden of proof rests upon the complainant to 
show by a preponderance of evidence that the respondents 
failed to render reasonable stockyard services in connec- 
tion with the receiving, marketing, buying, selling, weigh- 
ing or handling of the sheep herein involved, and the 
complainant has failed to sustain such burden, the com- 


plaint is dismissed-_......_------ = anegicieest inertia dea aieclen ole Decieneoad 


Since the burden of proof rests upon the complainant to 
show that there had been a mixup and that he was not 
paid for the hogs consigned by him, and complainant has 
failed to carry this burden by competent evidence, it is 
held that respondent, a market agency, furnished reason- 
able and non-discriminatory service to complainant, and 
the complaint is hereby dismissed__......__-___--______ 


LT 
3 


Settlement of Claim 
Where the examiner’s report was served as a tentative order, 


although reports of examiners in reparation proceedings 
are not required to be served on the parties by the rules 
of practice under the act, and no exceptions were filed 
8 within the time allowed, the complaint is dismissed at 
complainant’s request on the ground that the complaint 
ie Hiei BI oc Soe wkeseepcececesccaseeelateese 


Withdrawal of Proposed Schedule of Sales 
Where order of inquiry, order of suspension and notice of 
8 hearing were issued to inquire into reasonableness of pro- 
posed increases in respondents’ schedule of tariff rates 
and charges, and respondents requested that the proposed 
increases in tariff rates and charges be withdrawn, the 
proceeding is dismissed without prejudice upon motion 
Of Tike Chere GE Tree nes 5 nn Siena locene 


A.D. 


No. 


780 


783 


786 


787 
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“DIVERS” ALLEGATIONS 
Pleading 


EVIDENCE 
Burden of proof as to— 
furnishing reasonable stockyard services 782:981; 


Insufficiency of record in proceeding for prescribing records to 
be kept by live poultry dealer 


Lack of, to show counsel for prosecution and defense perpetrated 
Pea tn Perera ener: = 5 == Bons ccs ee ee 


EXAMINER’S REPORT 
Failure to except to, as constituting consent to suspend license__ 


Service of 


EXCEPTIONS 
Failure to except to examiner’s report as constituting consent 
to suspend «license 


HEARING 
Proceeding remanded to examiner for further hearing as to 
dealer’s operating its business without a license 


INTERSTATE COMMERCE 
All phases of registered poultry dealer’s business regarded as, 
under act 


JURISDICTION OF SECRETARY 
All phases of registered poultry dealer’s business regarded as 
interstate commerce subject to regulation under act by 


LICENSES 
Denial of oral argument to applicant for. 


Suspension of 
Respondent’s license as a live poultry dealer is suspended 
for 15 days for making false entries in his records and 
keeping the resulting inaccurate records, and respondent 
is ordered to keep full records correctly disclosing -all 
transactions in his business 


The license of respondent, a live poultry dealer in a desig- 
nated city, is suspended and he is ordered to keep correct 
records, because he had recorded false classes and prices 
for poultry sold, but the record in this proceeding is in- 
sufficient for prescribing the records to be kept by him 
for cash sales 


The license of the registered live poultry dealer in a desig- 
nated city is suspended and the licensee is ordered to 
discontinue making false entries and to keep full records, 
and respondent’s claim that the transactions involved 
were local and not subject to regulation as interstate 
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Page LIcENsEs—Continued Fm Page 
Suspension of—Continued 
972 commerce is not sustained as all phases of a live poultry 
dealer’s business in a designated city are subject to the 
BOR oii eee ans ee oe a een 780 968 
984 ORAL ARGUMENT 


Denial of Request for 
968 Argument requested by applicant for a license as a dealer 
in live poultry denied because substantive evidence nec- 
essary to applicant’s case to show its fitness for a license 
could not be supplied by oral argument, but as the ap- 


972 

plicant may not have been fully heard as to operating 

without a license, proceeding is remanded to the exam- 
963 finer. for fartier Nearitte.. oo 778 963 
986 PLEADING 


Divers Allegations 
Where only a few transactions are relied upon by complain- 
963 ant in an administrative proceeding, each should be spe- 
cifically alleged, but since respondent here was not pre- 
vented from presenting its full defense and the end result 
of this order would not be different if all evidence under 


965 
” the “divers” allegations had been excluded, the respondent 
was not harmed by the admission of evidence under the 
Tae Gre ao a rcoude soe ee eee 780 968 
971 


REASONABLE STOCKYARD SERVICES 


Burden of proof as to furnishing--....-..----------_- 782:981; 783 984 


972 RECONSIDERATION 
Prior order set aside to consider petition for__..___------------ 785 985 
964 
RECORD IN PROCEEDING 
Insufficiency of, for prescribing records to be kept by respondent 779 968 
RECORDS AND REPORTS 
Order to Keep Full Records and Reports 
Respondent, a registered market agency and dealer, is 
961 ordered to keep the full records required by the act and 
to include all phases of its business in its annual re- 
ports, but since respondent has registered as a dealer, no 
order is issued concerning purchases and sales before it 
wee Drometis Tremere... 3-3. 225205- 5528 781 974 
965 REPARATION ORDER 
Prior Order Set Aside 
Reparation order of October 25, 1944, dismissing the com- 
plaint as to one respondent and ordering the other to pay 
reparation, is set aside for the purpose of considering pe- 
tition for reconsideration filed by one of the respondents 
785 985 


in this proceeding...........<.......- SnSinhin cabbpiatiiaienstnceseied 
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A.D. 
No. 
SERVICES OF EXAMINER’S REPORT 


Rules of practice under act as not requiring 786 


SUBSTANTIVE EVIDENCE 
supply ol, ‘by oralierguinent.......22--...-..c.c2.-.-- 778 


SUPPLEMENTAL ORDER 
Prior reparation order set aside to consider petition for recon- 
sideration 


UNFAIR PRACTICE 
Requiring purchasers to agree to manipulation of records 


VIOLATION OF ACT 
Failure to truthfully record and report sales of cattle 


Making false entries in records 7179:967; 780:973; 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Diverting cars while in transit as constituting 


CEASE AND DESIST 
Order recommended by examiner, not authorized by act 


CONTRACTS 
Construction of f.o.b. term 


COUNTERCLAIM 
Award of Reparation 

Where respondent has failed to prove damages for complain- 
ant’s alleged breach of contract as respondent has not 
shown that it resold the produce at the best obtain- 
able price, the cross-complaint on this cause of action is 
dismissed, but since complainant admitted the second 
cause of action set out in respondent’s counterclaim, com- 
plainant’s refusal to make full payment to respondent 
for the produce herein involved entitles respondent to 
an award of reparation 


DAMAGES 
Breach of Warranty 
In computing damages for breach of warranty, the price 
received by complainant for produce after reconditioning, 
rather than the contract price plus freight, is held to be 
the market value of the quality of the produce warranted 
in the contract. 


Resale because of breach of warranty 


DEFAULT 
Allegations of complaint deemed to be admitted by 
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Page 40 Page 
DeFAULT—Continued 
986 WOiveT: OF GHA) RORNIES UR an 5 ons iii niche ceeewdatiedes 794 1009 
DELIVERED SALE 
964 Effect of Lapse of Time Between Two Inspections 
In a delivered sale of a carload of U. S. No. 1 potatoes, a 
Government appeal inspection made 8 days after re- 
985 spondent’s rejection showing excessive decay in part of 
the load is found not to be inconsistent because of the 
lapse of time, with a previous restricted Government in- 
973 spection made on the day of rejection showing the pota- 
toes to conform to the contract._............__._.___ cas! | ee Se 
975 DISMISSAL 
963 Failure to Sustain Burden of Proof 
Where complainant has failed to sustain his burden of proof 
to show that the first contract to deliver to complain- 
ant 50 cars of melons was cancelled on the condition 
that the respondent would deliver to complainant 12 cars 
of melons in accordance with the alleged second con- 
193 tract, and it is found that the first contract was uncon- 
ditionally abrogated, the complaint seeking damages by 
15 reason of the alleged breach of the first contract is dis- 
THIOL on dno a ca eneanennasasmme tebe cktacmcae. 791 999 
11 Settlement Between Parties 
A stipulation having been filed by the parties and their at- 
torneys to this proceeding stating that the matter at issue 
had been amicably adjusted, and authorizing a dismissal, 
the proceeding: is dinmiseet@......6<.5..26.62.4-6- 5.4.5. 789 996 
Settlement of Claim 
Pursuant to stipulated settlement of the claims involved 
herein, which provides that the order as required by the 
Department should be entered “to discontinue” the pro- 
ceeding ‘‘without notice to any of the parties,” the pro- 
coating 10 Gini oc 5. aiid cdieridaetcdsoskseeesssees 796 1012 
” Since full settlement of the complainant’s claim has been 
made by the respondent in this proceeding, the complaint 
for reparation is hereby dismissed__--_...-.--__-----_- 795 1012 
EVIDENCE 
Burden of proof as to— 
cancellation: of contradt..<.cccscsecuncdecencsencas.- leks TP 
9 resale of commodity at best obtainable price___---_---- -—- oa 
1 Charge of brokerage fee in similar transactions as____-_____-- 792 1007 


Facts showing— 
9 exercise of due diligence in attempt to fulfil agency contract. 792 1007 
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Evipence—Continued No. Page 


Facts showing—Continued— 
purchase was made on basis of price “California acceptance 
788 993 


Record showing existence of agency_.-..---.......__..____._.___. 792 1004 


F.0.B. Contract 
Terms of 794 1011 


INSPECTION 
Delivered sale 995 


LICENSES 
Granting of 

Where applicant for a license as a dealer in fresh fruits and 
vegetables had in 1941 surrendered its license and agreed 
to stay out of business regulated by the act, after admit- 
ting violations of the act, proved in this proceeding its 
fitness for a license, it is held that although the agree- 
ment to stay out of business was not contrary to public 
policy and authorizes a denial of its application for a 
license in 1944, a new license should be issued to the 
applicant upon posting of a bond 798 1015 


Revocation of, Obviated Because of Its Termination 
Revocation of respondent’s license would be justified, had it 
not terminated, for failure to pay for produce even though 
such failure to pay was due to respondent’s financial in- 
ability to meet its obligations 797 1013 


LIMITATION PERIOD 
Lack of provision in act concerning period for filing discipli- 


nary complaints 797 1015 


PRINCIPAL AND AGENT 
Liability of Licensee’s Agent for Licensee’s Debts 
In the absence of fraud or collusion between the manager 
or agent, and his principal, the licensee and owner of 
the business regulated by the act, and the record not 
showing facts which would make the agent personally 
obligated to pay the principal’s debts, the agent’s failure 
to pay is not violative of the act, and, consequently, no 


order is issued against the agent 797 1013 


Pusiic POoLicy 
Agreement to surrender license as a dealer in fresh fruits and 
vegetables and stay out of business for violations of act as 


not contrary to 798 1018 


RECONSIDERATION 
Dismissal of Petition for 
Since the petitioner has not shown facts that were not con- 


sidered when the original order in this proceeding was 
issued, and did not indicate the application to the facts 
in issue of any rule which constitutes error in law, its 
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RECONSIDERATION—Continued ™ > Page 


Dismissal of Petition for—Continued 
petition for reconsideration is dismissed, the prior stay 
order is vacated, and the original order shall become 
effective 20 days after the date of this order 793 1008 


REJECTION WITHOUT REASONABLE CAUSE 
Determination of question of, unnecessary where party is not 
injured 792 1007 


REPARATION 
Breach of Warranty 

Where in a proceeding for reparation complainant sought 
an award of reparation against respondent for the latter’s 
failure to deliver potatoes of quality stipulated in the 
contract of purchase and sale, and the evidence of record 
disclosed that the respondent charged in addition to the 
f.o.b. ceiling price 6 cents per sack as allowed by the 
regulations of the Office of Price Administration on deliv- 
ered sale only, and complainant paid the freight, it is 
held that the sale was intended by the parties to be 
f.o.b. as to price, and on a delivered basis as to grade, 
quality, and condition and under such a contract the re- 
spondent was obligated to tender to complainant at the 
destination potatoes conforming to the contract, and since 
the produce accepted by complainant did not meet the 
terms of the contract, complainant is entitled to an award 
of reparation in the amount of damages it sustained 794 1009 


Brokerage Fee 

On the basis of the record of the transaction herein involved 
and, in part, on the previous dealings between the re- 
spondent and the complainant showing that it was cus- 
tomary for the complainant to charge, and the respondent 
to pay a brokerage fee in connection with similar trans- 
actions, it is concluded that the complainant acted 
as agent for the respondent in purchasing the peaches 
herein involved, and it is determined that the complain- 
ant exercised due diligence in its attempt to fulfil the 
agency contract, and therefore, the complainant is en- 
titled to the agreed brokerage fee, but since the complain- 
ant is not injured by the respondent’s refusal to accept 
the produce, it is not necessary to decide whether the 
respondent’s rejection was unlawful 


Rejection 

Where complainant sold and tendered to respondent a car- 
load of U. S. No. 1, size A, 2-inch minimum potatoes, on 
a delivered basis, and respondent rejected them, it is held 
that since the destination inspection found that the pota- 
toes conformed to the contract, the rejection was without 
reasonable cause, and reparation should be awarded to 
complainant 
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Rejection—Continued 

Where complainant stated that it sold respondent four car- 
loads of tomatoes on the basis of a price f.o.b. acceptance 
final and respondent maintained that it was agreed that 
the tomatoes were to meet the “specifications” of sale, 
meaning grade 85 to 88 percent U. S. No. 1 on their ar- 
rival at Chicago and that respondent’s refusal to accept 
was justified and respondent also asked for a dismissal 
of the complaint on the ground that the oral contract of 
purchase and sale was not enforceable under the Cali- 
fornia Statute of Frauds, it is held: (1) the tomatoes 
were purchased by respondent after their inspection at 
complainant’s loading station; (2) the basis of purchase 
was “California acceptance final”; (3) the act of divert- 
ing the cars while in transit to Chicago, following oral 
acceptance of the tomatoes, takes the transaction out of 
the Statute of Frauds; (4) respondent’s rejection of the 
tomatoes was without reasonable cause; and (5) repa- 
ration should be awarded complainant for losses sus- 
tained by it 


~ REPARATION FOR— 
Breach of warranty. 


Brokerage fee 
Purchase price 
Rejection of shipment 


STATUTE OF FRAUDS 
Application of, Under Act 
Although, if the question came up for the first time as to 
whether the Statute of Frauds precludes the making of, 
a reparation award under the Perishable Agricultural 
Commodities Act, solely because a contract may be un- 
enforceable under the Statute of Frauds, the answer 
would be in the negative, precedent established in the 
Department for a number of years to the effect that a 
complainant must satisfy the Statute of Frauds in order 
to obtain a reparation award under the act is followed 
in this proceeding; nevertheless, it seems appropriate in 
the enforcement of a remedial act, such as the Perish- 
able Agricultural Commodities Act, that the requirements 
of the Statute of Frauds should not be as rigorously ap- 
plied as in some court decisions involving only contract 
IE ws nananenawenmanies mama oacheiintah ie epa nda a cas 988 
STAY ORDER 
Vacation of 93 1008 
VIOLATION OF ACT 
Failure to deliver in accordance with terms of contract 794 1011 
Failure to pay— 
DUPERASS \TEIOD so madi csipeninacncamnne isiinecatmen seth eioesion 
Rejection of shipment 788 :996; 


791 1004 
790 §©999 
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ADMINISTRATIVE LAW 
Exhaustion of Administrative Remedy 

Where the Government sought an injunction against the de- 
fendant, a handler of milk, to pay its obligations to the pro- 
ducer-settlement fund and the defendant interposed numerous 
defenses, it is held that since the defendant has not exhausted 
its applicable administrative remedy provided by the act, it is 
not entitled to a review of the action of the market adminis- 
trator as prior resort to and exhaustion of the administrative 
remedy is essential to the jurisdiction of any court for review 
of any of the matters set forth in the defenses, including those 
imposing liability on’ the defendant, Civil Action No. 554 


AFFIDAVITS 
Claim of Government sustained in view of failure to file opposing 
affidavits, Civil Action No. 554 


CONSTITUTIONAL LAW 
Due Process of Law 
Hardship 
Lawful regulation proving economically burdensome upon han- 
dler as not violative of, 107 F. 2d 987 


Payment of Past Obligation 
Enforcement of payment of sums due under marketing order 
as not violative of, when not retroactive, though handler is 
obliged to pay what its failure to pay on time had made a 
past obligation, 107 F. 2d 987 


DENIAL OF LIABILITY 
When no issue is created by, Civil Action No. 554 


GENERAL DENIAL 
Disregarding of, when permissible, Civil Action No. 554 


INJUNCTION 
Collection or Payment of Money 

A claim that it is inequitable to grant mandatory injunction to 
collect a past-due debt must yield to the statutory provision of 
such a remedy, and the form of the decree is not objectionable 
since, properly construed, it does not impose personal liability 
on the agents, attorneys, and officers of the defendant, 110 
F. 2d 482 


Function of injunction pendente lite, 107 F. 2d 987_..._--------- seas 


In suit to enforce marketing control order equitable limitations are 
to be exercised in accordance with established equitable procedure, 
107 F. 2d 987 


Injunction pendente lite, when may be granted, 107 F. 2d 987__- 


Page 


1023 


1031 


1031 
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Page 
INgJUNCTION—Continued 


Payment in Advance of Trial 
Error of court below in awarding primary mandatory injunction 
regarding payment in advance of trial and permitting distribu- 
tion of payments before final decree, 107 F. 2d 987 1024 


Purpose of injunction pendente lite, 107 F. 2d 987 1024 


INTERSTATE COMMERCE 
Incidental power to protect, 107 F. 2d 987 1023 


Power of Congress to protect, 107 F. 2d 987____-__ 5 eaten deemed cece 1023 
Regulation of, through marketing control is lawful, 107 F. 2d 987__-- 1023 


INTRASTATE COMMERCE 
Incidental regulation. of, for protection of interstate commerce, 107 


F. 2d 987 


Scope of protection of lawful marketing control of interstate com- 
modities as extending to similar marketing control of intrastate 
commerce, 107 F. 2d 987 


MOTION 
Allowance of, to strike defenses, Civil Action No. 554 


Granting of, for summary judgment, Civil Action No. 554 


MoTION TO DISMISS COMPLAINT 
Denial of, filed by intervening plaintiff, sustained, 110 F. 2d 482 


Orpver No. 27 (New York) 
Handler 
Who is 
A creamery dealing in milk produced wholly within the state 
of New York and sold in New York City is held to be a 
“handler” as provided in Order No. 27 under the act, even 
though the order provided that handling must be in the 
current of interstate commerce or directly burden, obstruct 
or affect interstate commerce as the protection of interstate 
commerce from burdens or obstructions may involve the 
incidental regulation of intrastate commerce, 107 F. 2d 987- 


PRACTICE AND PLEADING 
General denial, when permissible, Civil Action No. 554 


SUMMARY JUDGMENT 
Motion for, granted, Civil Action No. 554 


COMMODITY EXCHANGE ACT 


ACTING ON OTHER SIDE OF CUSTOMERS’ TRADES 
Violation of act, 136 F. 2d 503 
OFFSETTING 
Mere possibility that customers will not be protected as not consti- 
tuting only criterion for determination of question of, 136 F. 
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OrrseTTING—Continued 
What Constitutes 

On rehearing, the order of the Secretary of Agriculture on Decem- 
ber 29, 1941 is set aside on the ground that while matching 
of opposite buying and selling orders by a futures commission 
merchant in his office constitutes “offsetting” within meaning 
of the act, the practice of futures commission merchants, hold- 
ing opposite buying and selling orders at the same price, of 
giving one side of the trade to another broker, so that the 
orders met on the exchange and were executed by public out- 
cry in the ring, and were not matched with the object or 
result of avoiding competitive bidding, is not “offsetting” even 
though there lurks in such practices, when both brokers know 
the origin of the trade, the possibility that customers will not 
be fully protected, 136 F. 2d 503 


VIOLATION OF ACT 


Acting on other side of customers’ trades, 136 F. 2d 503___-.---_--_- 1034 


WorDs AND PHRASES 
Bucketing, 136 F. 2d 503 


Offsetting, 136 F. 2d 503 











